Chapter 552: Perjury and Other Official Falsification Offenses

Section 552.5202. Unsworn Falsification to Authorities

(1) Offense Defined. A person commits an offense if, with an intent to mislead a
public servant in the performance of his duty, he:

(a) makes a material false written statement that he does not believe to be true in
an application for any pecuniary or other benefit or in a record required by law to be
submitted to any governmental agency, or

(b) submiits or invites reliance on any writing that he knows to be forged, or

(c) submits or invites reliance on any sample, specimen, map, boundary mark, or
other object he knows to be false.

(2) Exception: Denial of Guilt. The offense is not committed if the defendant’s false
statement is a plea of “not guilty” in a previous criminal trial.
(3) Grading. The offense is a Class A misdemeanor.

Section 552.5203. False Reporting

(1) Offense Defined. A person commits an offense if:

(a) (1) after having been warned that giving a false name or address would be

criminal,

(i) he gives a false name or address to a peace officer who has asked for
the same in the lawful discharge of his official duties,
(ii1) with the intent to mislead the officer as to his identity; or

(b) he knowingly causes a false alarm of fire or other emergency to be transmitted
to or within any organization, official or volunteer, that deals with emergencies involving
danger to life or property; or

(c) he reports to law enforcement authorities an offense or incident within their
official concern knowing that it did not occur; or

(d) he furnishes law enforcement authorities with information allegedly relating to
an offense or incident within their official concern when he knows he has no information
relating to such offense or incident; or

(e) he knowingly gives false information to any law enforcement authority with
intent to implicate another; or

(f) he initiates or circulates a report or warning of an alleged occurrence or impending
occurrence of a fire or other emergency under circumstances likely to cause public
inconvenience or alarm when he knows the information reported, conveyed, or circulated
is false or baseless.
(2) Grading.

(a) The offense under Subsection (1)(a) is a Class B misdemeanor.

(b) Otherwise the offense is a Class A misdemeanor.
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Section 552.5204. Impersonating a Public Servant

(1) Offense Defined. A person commits an offense if
(a) he pretends to:

(i) be a public servant, or

(i) represent a public agency, or

(ii1) act with the authority or approval of a public agency,
(b) with intent to induce another to:

(1) submit to such pretended official authority, or

(i1) otherwise act in reliance upon that pretense to his prejudice

(2) Grading.

(a) Ifthe person impersonates a peace officer, the offense is a Class D felony.
(b) Otherwise the offense is a Class A misdemeanor.

Section 552.5205. Tampering with Public Records

(1) Offense Defined. A person commits an offense if:

(a) he knowingly makes a false entry in or falsely alters any public record, or

(b) knowing he lacks the authority to do so, he intentionally destroys, mutilates,
conceals, removes, or otherwise impairs the availability of any public record, or

(c) knowing he lacks the authority to retain it, he intentionally refuses to deliver up
apublic record in his possession upon proper request of a public servant lawfully entitled
to receive such record for examination or other purposes.
(2) Grading. The offense is a Class D felony.

Section 552.5206. Definitions

(1) “Law enforcement authority” has the meaning given in Section 500.107.

(2) “Material false statement” has the meaning given in Section 552.5201(5)(a).

(3) “Oath’ has the meaning given in Section 552.5201(5)(b).

(4) “Official proceeding” has the meaning given in Section 552.5201(5)(c).

(5) “Peace officer’ has the meaning given in Section 500.107.

(6) “Public servant’ has the meaning given in Section 551.5101(2)(b).

(7) “Required or authorized by law’ has the meaning given in Section 552.5201(5)(d).
(8) “Statement™ has the meaning given in Section 552.5201(5)(e).

(9) “Writing” has the meaning given in Section 531.3101(2).
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CHAPTER 553. INTERFERENCE WITH GOVERNMENTAL (OPERATIONS

Section 553.5301.
Section 553.5302.
Section 553.5303.
Section 553.5304.
Section 553.5305.
Section 553.5306.
Section 553.5307.
Section 553.5308.
Section 553.5309.
Section 553.5310.

Section 553.5311.
Section 553.5312.
Section 553.5313.
Section 553.5314.
Section 553.5315.
Section 553.5316.

Obstructing Governmental Operations

Compounding a Crime

Hindering Prosecution or Apprehension

Fleeing or Evading Police

Interfering with or Resisting a Police Officer

Escape

Promoting or Possessing Contraband

Failure to Appear

Bribing a Witness

Intimidating, Harassing, or Tampering with a Participant in the Legal
Process

Retaliating Against a Participant in the Legal Process
Bribery of, or Improper Communication With, a Juror
Tampering with Physical Evidence

Simulating Legal Process

Unauthorized Practice of Law

Definitions

Section 553.5301. Obstructing Governmental Operations

(1) Offense Defined. A person commits an offense if:
(a) he intentionally obstructs, impairs, or hinders the performance of a lawful
governmental function
(b) by using or threatening to use violence, force, or physical interference.
(2) Definition. “Governmental function” means any activity that a public servant is legally
authorized to undertake on behalf of the governmental unit that he serves.
(3) Grading. The offense is a Class A misdemeanor.*!

Section 553.5302. Compounding a Crime

(1) Offense Defined. A person commits an offense if:
(a) he solicits, accepts, or agrees to accept any benefit upon an agreement or
understanding that he will refrain from initiating a prosecution for a crime; or

4 The Working Group determined that the specialized offense of “Assault on a Service Animal” was
unnecessary because the conduct was already covered by a variety of other offenses in this Chapter. If such
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(b) he confers, offers, or agrees to confer any benefit upon another person upon

agreement or understanding that such other person will refrain from initiating a prosecution
for acrime.
(2) Defense. Itis a defense that the benefit did not exceed an amount that the defendant

reasonably believed to be due as restitution or indemnification for harm caused by the offense.

(3) Grading. The offense is a Class A misdemeanor.

an offense were added to the Penal Code, it might look something like the following;:
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Section 553.53__. Assault on a Service Animal

(1) Offense Defined. A person commits an offense if he intentionally causes physical injury

to what he knows is a service animal, whether the animal is on or off duty at the time of the offense.

(2) Definition. “Service animal” includes a:

(a) “bomb detection dog,” which means a dog that is trained to locate bombs or
explosives by scent;

(b) “narcotic detection dog,” which means a dog that is trained to locate narcotics
by scent;

(c) “patrol dog,” which means a dog that is trained to protect a peace officer and to
apprehend a person;

(d) “tracking dog,” which means a dog that is trained to track and find a missing
person, escaped inmate, or fleeing felon;

(e) “search and rescue dog,” which means a dog that is trained to locate lost or
missing persons, victims of natural or man-made disasters, and human bodies;

(f) “accelerant detection dog,” which means a dog that is trained for accelerant
detection, commonly referred to as arson canines;

(g) “cadaver dog,” which means a dog that is trained to find human remains;

(h) “assistance dog,” which means any dog that is trained to meet the requirements
of KRS 258.500;

(i) Any dog that is trained in more than one (1) of the disciplines specified in
paragraphs (a) to (h) of this subsection; or

(j) “Police horse,” which means any horse that is owned, or the service of which is
employed, by a law enforcement agency for the principal purpose of aiding in detection of
criminal activity, enforcement of laws, and apprehension of offenders.
(3) Grading.

(a) If the person intentionally causes the death of the service animal, or causes
such physical injury that it becomes physically incapable of ever returning to service, the
offense is a Class E felony.

(b) Otherwise the offense is a Class B misdemeanor.
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Section 553.5303. Hindering Prosecution or Apprehension

(1) Offense Defined. A person commits an offense if:
(a) with the intent to hinder the apprehension, prosecution, conviction, or punishment
of'another who is being sought in connection with the commission of an offense,
(b) he:
(1) harbors or conceals such person; or
(i1) warns such person of impending discovery or apprehension, except
that this does not apply to a warning given in connection with an effort to bring
another into compliance with law; or
(iii) provides such person with money, transportation, dangerous instrument,
disguise, or other means of avoiding discovery or apprehension; or
(iv) prevents or obstructs, by means of force, deception, or intimidation,
anyone from performing an act that might aid in the discovery or apprehension of
such person; or
(v) provides false information to a law enforcement authority; or
(vi) suppresses by an act of concealment, alteration, or destruction any
physical evidence that might aid in the discovery or apprehension of such person.
(2) Defense. Itis adefense that the accused is the spouse, parent, child, brother, sister,
grandparent, or grandchild of the person whose discovery or apprehension he sought to prevent.
(3) Grading.
(a) Ifthe person assisted is being sought in connection with a Class X felony or
Class A felony, the offense is a Class D felony.
(b) Otherwise the offense is a Class A misdemeanor.

Section 553.5304. Fleeing or Evading Peace Officer

(1) Offense Defined. A person commits an offense if:

(a) with intent to elude or flee,

(b) he recklessly disobeys a direction to stop, given by a person he knows to be a
peace officer.

(2) Grading.

(a) The offense is a Class D felony if, by fleeing or eluding, the person is the cause
of, or creates a substantial risk of, serious physical injury or death to another person or
substantial damage to another’s property.

(b) Otherwise the offense is a Class A misdemeanor, except that

(c) the offense is a Class C misdemeanor if the person’s conduct involves only
failing to comply with a directive of a traffic control officer.
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Section 553.5305. Interfering with or Resisting a Peace Officer

(1) Oftense Defined. A person commits an offense if:
(a) knowing a peace officer is acting within the scope of his official duties,
(b) he intentionally acts to interfere with or resist the performance of such duties
by:
(1) using or threatening to use physical force or violence against the peace
officer or another, or
(i1) using any other means to create a substantial risk of causing physical
injury to the peace officer or another, or
(iii) any other means.
(2) Grading.
(a) Ifthe conduct includes removing from or depriving the officer of use of a
firearm or other deadly weapon, the offense is a Class D felony.
(b) Exceptas provided in Subsection (2)(a), the offense under Subsections (1)(b)(i)
and (ii) is a Class A misdemeanor.
(c) Otherwise the offense is a Class B misdemeanor.

Section 553.5306. Escape

(1) Offense Defined. A person commits an offense if he escapes from a detention facility

or from penal custody.
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(2) Definitions.
(@) “Detention facility”” means any building and its premises used for the confinement
of'aperson:
(1) charged with or convicted of an offense; or
(i1) alleged or found to be delinquent; or
(iii) held for extradition or as a material witness; or
(iv) otherwise confined pursuant to an order of court for law enforcement
purposes.

(b) “Escape” means departure from penal custody or the detention facility in
which a person is held or detained when the departure is not permitted, or failure to return
to penal custody or detention following a temporary leave granted for a specific purpose
or for a limited period.

(c) “Penal custody” means restraint by a law enforcement authority pursuant to
lawful arrest, detention, or an order of court for law enforcement purposes, but does not
include supervision of probation or parole or constraint incidental to release on bail.

(3) Grading.

(a) Ifthe escape is by use of force or threat of force, the offense is a Class C

felony.
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(b) Ifthe escape is from a detention facility other than a residence used to impose
home incarceration, the offense is a Class D felony.

(c) Ifthe escape is from penal custody based upon charge or conviction for a
felony, the offense is a Class E felony.

(d) Otherwise the offense is a Class B misdemeanor.

Section 553.5307. Promoting or Possessing Contraband

(1) Offense Defined. A person commits an offense if:

(a) he knowingly introduces contraband into a detention facility; or

(b) being a person confined in a detention facility, he knowingly makes, obtains, or
possesses contraband.

(2) Definitions.

(a) “Contraband’ means any article or thing that a person confined in a detention
facility is prohibited from obtaining or possessing by statute, departmental regulation, or
posted institutional rule or order.

(b) “Dangerous contraband’” means contraband that is capable of use to endanger
the safety or security of a detention facility or persons therein, including dangerous
instruments, any controlled substances, any quantity of an alcoholic beverage, any quantity
of marijuana, and saws, files, and similar metal cutting instruments.

(3) Grading.
(a) Ifinvolving dangerous contraband, the offense is a Class D felony.
(b) Otherwise the offense is a Class A misdemeanor.

Section 553.5308. Failure to Appear

(1) Offense Defined. A person commits an offense if:
(a) having been released from penal custody by court order, with or without bail,
upon condition that he subsequently appear at a specified time and place,
(b) he intentionally fails to appear at that time and place.
(2) Defense. It is a defense that the defendant proves that his failure to appear was
unavoidable and due to circumstances beyond his control.
(3) Grading.
(a) Ifrelease is from a felony charge, the offense is a Class D felony.
(b) Otherwise the offense is a Class A misdemeanor.

Section 553.5309. Bribing a Witness

(1) Offense Defined. A person commits an offense if:
(a) he:
(1) offers, confers, or agrees to confer any pecuniary benefit upon a witness
or a person he believes may be called as a witness in any official proceeding, or
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(i1) being a witness or a person who may be called as a witness in any
official proceeding, he solicits, accepts, or agrees to accept any pecuniary benefit,
(b) upon an agreement or understanding that such will:

(1) influence testimony; or

(ii) induce the avoidance of legal process summoning the person to testify;
or

(ii1) induce the person to absent himself from an official proceeding to
which he has been legally summoned.

(2) Grading. The offense is a Class D felony.

Section 553.5310. Intimidating, Harassing, or Tampering with a Participant
in the Legal Process

(1) Offense Defined. A person commits an offense if:
(a) with intent to:
(1) influence the testimony, vote, decision, or opinion of the participant in
the legal process, or
(i1) induce the participant in the legal process to avoid legal process
summoning him to testify, or
(iii) induce the participant in the legal process to absent himself from an
official proceeding to which he has been legally summoned, or
(iv) induce the participant in the legal process to withhold a record,
document, or other object from an official proceeding, or
(v) induce the participant in the legal process to alter, destroy, mutilate, or
conceal an object in order to impair the object’s integrity or availability for use in
an official proceeding, or
(vi) hinder, delay, or prevent the communication to a law enforcement
authority or judge of information relating to the possible commission of an offense
or a violation of conditions of probation, parole, or release pending judicial
proceedings, or
(vii) hinder, delay, or prevent law enforcement authorities from seeking
the arrest of another person in connection with an offense,
(b) he:
(1) uses physical force or makes a threat of violence against:
(A) aparticipant in the legal process, or
(B) aperson he believes may be called as a witness in any official
proceeding, or
(C) an immediate family member of a person described in
Subsection (1)(b)(i)(A) or (B); or
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(i1) induces the participant in the legal process to absent himself or otherwise
avoid appearing or testifying at the official proceeding in order to influence the
outcome thereby; or

(ii1) knowingly makes any false statement, practices any fraud or deceit,
or engages in misleading or unlawful conduct.

(2) No Defense. Itis no defense that:

(a) an official proceeding is not pending or about to be instituted at the time of the
offense; or

(b) the testimony, record, document or other object is not admissible in evidence
or free of a claim of privilege.

(3) Definitions.

(a) “Judge” means:

(1) any current justice or judge of the Court of Justice, or

(i1) a trial commissioner of the Court of Justice, or

(ii1) any person serving as a judge at a trial or judicial proceeding of or
authorized by the Court of Justice.

(b) “Juror” means a person who is a member of any impaneled jury, including a
grand jury, or any person who has been drawn or summoned to attend as a prospective
juror.

(c) “Participant in the legal process” means any judge, prosecutor, attorney
defending a criminal case, juror, or witness, and includes persons who have been elected
or appointed, but have not yet taken office.

(d) “Prosecutor” means a Commonwealth’s attorney, assistant Commonwealth’s
attorney, county attorney, assistant county attorney, attorney general, deputy attorney
general, assistant attorney general, or special prosecutor appointed pursuant to law.

(e) “Threat of violence™ means any direct threat to cause the death of, or physical
injury to, a person.

(f) “Witness” means any person who has testified, has been called to testify, is
testifying, or may be called to testify, in an official proceeding.

(4) Grading.
(a) The offense under Subsection (1)(b)(i) is a Class D felony.
(b) Otherwise the offense is a Class E felony.

Section 553.5311. Retaliating Against a Participant in the Legal Process

(1) Offense Defined. A person commits an offense if:
(a) he engages or threatens to engage in conduct causing or intended to cause
(1) physical injury to, or
(i1) damage to the tangible property of, a current or former participant in
the legal process or a person he believes may be called as a witness in any official
proceeding,
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(b) because of the current or former participant’s or the potential witness’s:

(1) attending an official proceeding, or giving or producing any testimony,
record, document, or other object produced at such a proceeding, or

(i1) giving information to a law enforcement authority relating to the possible
commission of an offense or a violation of conditions of probation, parole, or
release pending judicial proceedings, or

(iii) vote, decision, or opinion, or

(iv) performance of his or her duty.

(2) Grading. The offense is a Class D felony.

Section 553.5312. Bribery of, or Improper Communication with, a Juror

1) Offense Defined. A person commits an offense if:
p
(a) with intent to influence the person’s vote, opinion, decision, or other action as

ajuror, he offers, confers, or agrees to confer any pecuniary benefit upon a juror; or

(b) he solicits, accepts, or agrees to accept any pecuniary benefit upon an agreement
or understanding that his vote, opinion, decision, or other action as a juror will thereby be
influenced; or

(c) with intent to influence the person’s vote, opinion, decision, or other action as
a juror, he communicates, directly or indirectly, with a juror other than as part of the
proceedings in the trial of the case.
(2) Grading.

(a) The offense under Subsections (1)(a) and (1)(b) is a Class D felony.

(b) Otherwise the offense is a Class E felony. #

Section 553.5313. Tampering with Physical Evidence

(1) Offense Defined. A person commits an offense if he:

(a) destroys, mutilates, conceals, removes, or alters physical evidence that he
believes is to be used in an official proceeding, with intent to impair its verity or availability
in the official proceeding; or

4 Issue: Should all forms of this offense be graded the same, as a Class D felony?

Con: Cases involving conferring a pecuniary benefit, under Subsection (1)(a), are more serious
offenses than communications to influence that do not involve conferring a pecuniary benefit. They present
a greater danger to the integrity of the system and are a more crass attempt to manipulate than use of non-
pecuniary means, such as an appeal to friendship.

Pro: All forms of improper influence undercut the integrity of jury process and reflect an equally
harmful violation.

Reporter: No recommendation.
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(b) fabricates any physical evidence with intent that it be introduced in an official
proceeding or offers any physical evidence, knowing it to be fabricated or altered.
(2) Definitions. “Physical evidence” means any article, object, document, record, or
other thing of physical substance.
(3) Grading. The offense is a Class D felony.

Section 553.5314. Simulating Legal Process

(1) Offense Defined. A person commits an offense if:

(a) he delivers to another a request for the payment of money on behalf of a
creditor,

(b) knowing that in form and substance it simulates a legal process issued by a
court of this state.
(2) Grading. The offense is a Class A misdemeanor.

Section 553.5315. Unauthorized Practice of Law

(1) Offense Defined. A person commits an offense if he engages in the practice of law in
violation of the rules by which the Supreme Court authorizes the practice of law.
(2) Grading. The offense is a Class B misdemeanor.

Section 553.5316. Definitions

(1) “Benefit” has the meaning given in Section 531.3114(2).

(2) “Contraband” has the meaning given in Section 531.5307(2)(a).

(3) “Dangerous contraband’ has the meaning given in Section 531.5307(2)(b).
(4) “Dangerous instrument’ has the meaning given in Section 515.1501(3)(a).
(5) “Deadly weapon’ has the meaning given in Section 515.1501(3)(b).

(6) “Detention facility” has the meaning given in Section 531.5306(2)(a).

(7) “Escape” has the meaning given in Section 531.5306(2)(b).

(8) “Governmental function’ has the meaning given in Section 531.5301(2).
(9) “Judge’ has the meaning given in Section 531.5310(3)(a).

(10) “Juror” has the meaning given in Section 531.5310(3)(b).

(11) “Law enforcement authority” has the meaning given in Section 500.107.
(12) “Official proceeding’ has the meaning given in Section 531.5201(5)(c).
(13) “Participant in the legal process’ has the meaning given in Section 531.5310(3)(c).
(14) “Peace officer” has the meaning given in Section 500.107.

(15) “Pecuniary benefit” has the meaning given in Section 551.5101(2)(a).
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(16) “Penal custody’ has the meaning given in Section 531.5306(2)(c).
(17) “Physical evidence™ has the meaning given in Section 531.5313(2).
(18) “Physical injury’ has the meaning given in Section 500.107.

(19) “Prosecutor” has the meaning given in Section 531.5310(3)(d).

(20) “Public servant™ has the meaning given in Section 551.5101(2)(b).
(21) “Reasonable belief” has the meaning given in Section 500.107.

(22) “Serious physical injury” has the meaning given in Section 500.107.
(24) “Threat of violence™ has the meaning given in Section 531.5310(3)(e).
(25) “Witness” has the meaning given in Section 531.5310(3)(f).
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CHAPTER 561. PuBLIC ORDER AND SAFETY OFFENSES

Section 561.6101.
Section 561.6102.
Section 561.6103.
Section 561.6104.
Section 561.6105.
Section 561.6106.
Section 561.6107.
Section 561.6108.
Section 561.6109.
Section 561.6110.
Section 561.6111.
Section 561.6112.
Section 561.6113.

Rioting

Inciting to Riot

Unlawful Assembly

Failure to Disperse

Disorderly Conduct

Harassment

Harassing Communications

Loitering

Public Intoxication

Obstructing a Highway or Other Public Passage
Disrupting Meetings and Processions
Interfering with Communications
Definitions

Section 561.6101. Rioting

(1) Offense Defined. A person is guilty of an offense if he knowingly participates in a riot.
(2) “Riot” means a public disturbance involving an assemblage of 5 or more persons that
by tumultuous and violent conduct:
(a) creates grave danger of physical injury to persons or damage to property, or
(b) substantially obstructs law enforcement or other governmental function.

(3) Grading.

(a) The offense is a Class D felony if in the course of, and as a result of, such riot:

(1) a person other than one of the participants suffers physical injury or
(i1) substantial property damage occurs.

(b) Otherwise the offense is a Class A misdemeanor.

Section 561.6102. Inciting to Riot

(1) Oftense Defined. A person commits an offense if he incites or urges 5 or more
persons to create or engage in ariot.
(2) Grading. The offense is a Class A misdemeanor.

Section 561.6103. Unlawful Assembly

(1) Offense Defined. A person commits an offense if:
(a) he assembles with 5 or more persons for the purpose of engaging or preparing
to engage with them in ariot, or
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(b) being present at an assembly that either has or develops such a pur-

pose, he remains there with intent to advance that purpose.
(2) Grading. The offense is a Class B misdemeanor.

Section 561.6104. Failure to Disperse

(1) Offense Defined. A person commits an offense if:

(a) he participates with 2 or more persons in a course of disorderly conduct likely
to cause substantial harm or serious inconvenience, annoyance, or alarm, and

(b) intentionally refuses to disperse when ordered to do so by a law enforcement
authority.
(2) Grading. The offense is a Class B misdemeanor.

Section 561.6105. Disorderly Conduct

(1) Offense Defined. A person commits an offense if, in a public place, while reckless as
to causing public inconvenience, annoyance, or alarm, he:
(a) engages in fighting or in violent, tumultuous, or threatening behavior, or
(b) makes unreasonable noise, or
(c) refuses to obey an official order to disperse issued to maintain public safety in
dangerous proximity to a fire, hazard, or other emergency, or
(d) creates a hazardous or physically offensive condition by any act that serves no
legitimate purpose.

(2) Definition. “Public place” means a place to which the public or a substantial group of
persons has access and includes highways, transportation facilities, schools, places of amuse-
ments, parks, places of business, playgrounds, and hallways, lobbies, and other portions of apart-
ment houses and hotels not constituting rooms or apartments designed for actual residence. An act
is deemed to occur in a public place if it produces its offensive or proscribed consequences in a
public place.

(3) Grading. The offense is a Class B misdemeanor.

Section 561.6106. Harassment

(1) Offense Defined. A person commits an offense if, with intent to harass, annoy, or
alarm another person, he:

(a) strikes, shoves, kicks, or otherwise subjects the person to physical contact, or

(b) attempts or threatens to strike, shove, kick, or otherwise subject the person to
physical contact, or

(c) inapublic place, makes an offensively coarse utterance, gesture, or display, or
addresses abusive language to any person present, or

(d) follows a person in or about a public place or places, or
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(e) engages in a course of conduct or repeatedly commits acts that alarm or seriously
annoy such other person and that serve no legitimate purpose.
(2) Grading.

(a) The offense under Subsection (1)(a) is a Class B misdemeanor.

(b) Otherwise the offense is a violation.

Section 561.6107. Harassing Communications

(1) Offense Defined. A person commits an offense if, with intent to harass, annoy, or
alarm another person he:

(a) communicates with a person, anonymously or otherwise, by telephone, telegraph,
mail, or any other form of communication in a manner that causes annoyance or alarm and
serves no purpose of legitimate communication, or

(b) makes a telephone call, whether or not conversation ensues, with no purpose
of legitimate communication.

(2) Grading. The offense is a Class B misdemeanor.

Section 561.6108. Loitering

(1) Offense Defined. A person commits an offense if he:

(a) loiters or remains in a public place for the purpose of unlawful gambling with
cards, dice, or other gambling paraphernalia, or

(b) loiters or remains in a public place for the purpose of unlawfully using a controlled
substance, or

[(c) loiters or remains in or about a school, not having any reason or relationship
involving custody of or responsibility for a pupil or student or any other specific legitimate
reason for being there, and not having written permission from anyone authorized to grant

the same, or]
[(d) loiters or remains in any transportation facility, unless specifically authorized

to do so, for the purpose of soliciting or engaging in any business, trade or commercial
transactions involving the sale of merchandise or services.] *

4 Issue: Should Subsections 6108(1)(c) and (1)(d) be deleted?

Con: These subsections embody current law. See KRS 525.090(1)(c)&(1)(d). Presumably the legislature
judged that these public places were of special concern and/or deserving of special protection. Also, the
offense is only a violation.

Pro: Unlike the preceding two subsections, subsections (1)(c) and (1)(d) are problematic in that they
require no specific unlawful purpose.

Further, one might question why these two specific locations are singled out. As a policy matter, there
may be many other places that similar in relevant respects to a university or transportation facility, but are not
identified as locales at which for criminal liability will attach. Without an accompanying criminal trespass, the
conduct identified in these subsections should not (and perhaps cannot constitutionally) be criminalized.

Reporter: No recommendation.
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(2) Definition. “Transportation facility”” means any conveyance, premises, or place used
for or in connection with public passenger transportation by air, railroad, motor vehicle, or any
other method. It includes aircraft, watercraft, railroad cars, buses, and air, boat, railroad, and bus
terminals and stations and all appurtenances thereto.

(3) Grading. The offense is a violation.

Section 561.6109. Public Intoxication

(1) Offense Defined. A person commits an offense if:

(a) he appears in a public place manifestly under the influence of alcohol, a controlled
substance, or other intoxicating substance, not therapeutically administered,

(b) to the degree that he may endanger himself or other persons or property, or
unreasonably annoy persons in his vicinity.
(2) Grading. The offense is a Class C misdemeanor.

Section 561.6110. Obstructing a Highway or Other Public Passage

(1) Offense Defined. A person commits an offense if:

(a) having no legal privilege to do so, he, alone or with other persons, recklessly
renders any highway or public passage impassable without unreasonable inconvenience or
hazard, or

(b) being a person in a gathering, he refuses to obey a reasonable official request
or order to move:

(1) to prevent obstruction of a highway or other public passage, or
(i1) to maintain public safety by dispersing those gathered in dangerous
proximity to a fire or other hazard.

4 Tssue: Should the offense be mitigated if the source of the intoxication is alcohol?

Against an alcohol mitigation: No matter what the source of the public intoxication — whether it is
caused by alcohol or something else — the societal injury is the same. Grading as a Class C Misdemeanor
seems appropriate because it would authorize brief incarceration, if needed. (Note that chronic offenders can
be dealt with more severely, because Section 905 authorizes them to dealt with as a Class B Misdemeanor.)

For an alcohol mitigation: Alcohol intoxication ought to be less serious than other intoxications
because, rightly or wrongly, our society has authorized the use of intoxicating alcohol.

For exempting alcohol intoxication from the offense altogether: Most of those who come before the
courts for public alcohol intoxication are alcoholics and should be treated for the disease rather than punished.
Such intoxication should not be an offense, as long as there is some other means by which the police may take
custody of such persons for their own safety.

Reporter: No recommendation.
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(2) Exception. No person shall be deemed guilty of recklessly rendering a passage
impassable in violation of Subsection (1)(a) solely because of a gathering of persons to hear him
speak or otherwise communicate, or solely because of being a member of such a gathering.

(3) Reasonableness of Order to Move. An order to move, addressed to a person whose
speech or other lawful behavior attracts an obstructing audience, shall not be deemed reasonable
if the obstruction can be readily remedied by control by peace officers of the size or location of the
gathering.

(4) Grading.

(a) Ifthe person persists after warning by a peace officer, the offense is a Class B
misdemeanor.
(b) Otherwise the offense is a violation.

Section 561.6111. Disrupting Meetings and Processions

(1) Offense Defined. A person commits an offense if:
(a) with intent to prevent or disrupt a lawful meeting, procession, or gathering,
(b) he:
(1) does any act tending to obstruct or interfere with it physically, or
(i1) makes any utterance, gesture, or display designed to outrage the
sensibilities of the group.
(2) Grading. The offense is a Class B misdemeanor.

Section 561.6112. Interfering with Communications

(1) Offense Defined. A person commits an offense if he knowingly prevents, obstructs, or
delays the sending, transmission, conveyance, or delivery of any message, communication, or data
through any telegraph, telephone, internet, or any other mode of communication.

(2) Grading. The offense is a Class A misdemeanor

Section 561.6113. Definitions

(1) “Governmental function’ has the meaning given in Section 553.5301(2).
(2) “Law enforcement authority” has the meaning given in Section 500.107.
(3) “Peace officer’ has the meaning given in Section 500.107.

(4) “Physical injury’ has the meaning given in Section 500.107.

(5) “Public place™ has the meaning given in Section 561.6105(2).

(6) “Riot” has the meaning given in Section 561.6101(2).

(7) “School’ has the meaning given in Section 500.107.

(8) “Transportation facility” has the meaning given in Section 561.6108(2).
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Chapter 562: Public Indecency Offenses

CHAPTER 562. PusLic INDECENCY OFFENSES

Section 562.6201. Indecent Exposure

Section 562.6202. Causing or Promoting a Sexual Performance by a Minor

Section 562.6203. Distribution of Obscenity

Section 562.6204. Prostitution or Patronizing a Prostitute; Loitering for a Sexual Act
Section 562.6205. Permitting Prostitution

Section 562.6206. Promoting, Supporting, or Profiting from Prostitution

Section 562.6207. Cruelty to Animals

Section 562.6208. Desecration of Venerated Objects

Section 562.62009. Definitions

Section 562.6201. Indecent Exposure

(1) Offense Defined. A person commits an offense if he intentionally exposes his genitals
under circumstances in which he knows or should know his conduct is likely to cause affront or
alarm.

(2) Grading. The offense is a Class B misdemeanor.

Section 562.6202. Causing or Promoting a Sexual Performance by a Minor

(1) Oftfense Defined. A person commits an offense if he:
(a) employs, authorizes, or induces a person under the age of 18 years to engage
in, or
(b) produces, directs, or promotes,
apublic performance that he knows includes sexual conduct by the minor.
(2) Definitions.
(a) “Public performance’ has the meaning given in Section 531.3116(2).
(b) “Sexual conduct™ has the meaning given in Section 513.1303(2)(b).
(3) Grading. Ifthe minor involved in the sexual performance is:
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(a) less than 16 years old at the time, the offense is a Class [D] * felony; or
(b) less than 18 years old at the time, the offense is a Class [E]" felony.

Section 562.6203. Distribution of Obscenity

(1) Offense Defined. A person commits an offense if he prepares, publishes, advertises,
prints, exhibits, distributes, promotes the distribution, or possesses with intent to distribute or
exhibit any obscene matter.

(2) Definitions.

(a) “Distribute” means to transfer possession of, whether with or without
consideration.

(b) “Matter” means any book, magazine, newspaper, or other printed or written
material or any picture, drawing, photograph, motion picture, or other pictorial representation
or any statue or other figure, or any recording transcription or mechanical, chemical, or
electrical reproduction or any other articles, equipment, machines, or materials.

(c) “Obscene” means:

(1) to the average person, applying contemporary community standards,
the predominant appeal of the matter taken as a whole is to prurient interest in
sexual conduct; and

(i1) the matter depicts or describes the sexual conduct in a patently offensive
way; and

(ii1) the matter taken as a whole lacks serious literary, artistic, political, or
scientific value.

(iv) Sexual Performance by a Minor. Obscene matter includes any material
portraying sexual conduct by a minor.

4 Jssue: Should the grading of'this offense be increased one or more grades? Should it be reduced
one grade?

Pro: The offenses are more serious than Class D and E felonies; they should be graded as B and C
felonies.

Con: B felonies include manslaughter and rape. C felonies include reckless killing. A B/C felony
grading is much too high for this offense. It is important to remember that this offense is nof the offense that
punishes the damaging effect of such conduct on the minor. That harm is punished by the sexual abuse
offenses in Chapter 513, which take into account the exact nature and effect of the abuse. Those offenses can
be charged and punished in addition to this offense, if their abuse requirements are satisfied. The only point
of this promoting-performance offense is to punish the coarsening of public life that such conduct entails. In
other words, the offense is simply an aggravated form of indecent exposure and distribution of obscenity,
both of which are graded as Class B misdemeanors.

Reporter: No recommendation.
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Chapter 562: Public Indecency Offenses

(d) “Promoting the distribution” of matter includes:

(1) knowingly requiring, as a condition to a sale, allocation, consignment,
or delivery for resale of any merchandise, that the purchaser or consignee receive
any matter reasonably believed by the purchaser or consignee to be obscene, or

(i1) denying or revoking or threatening to deny or revoke a franchise, or
imposing any penalty, financial or otherwise, because a person fails to accept such
matter or returns such matter.

(3) Permissive Inference. The factfinder may infer from the possession of more than one
copy of obscene matter an intent to distribute that matter.

(4) Exemption. The offense does not include conduct by a person having a bona fide
scientific, educational, governmental, or other similar justification for his offense conduct.

(5) Grading.

(a) If the material portrays the sexual performance of a person that the defendant

knows or reasonably should know is under the age of 18 years, the offense is a Grade D

felony.

(b) Ifthe person:

(1) has in his possession more than one copy of a piece of obscene matter,
or

(i1) distributes obscene matter to a person he knows to be under the age
of 18 years, or

(iii) uses a person he knows to be under the age of 18 years to distribute
obscene matter,

the offense is a Class A misdemeanor.

(c) Otherwise the offense is a Class B misdemeanor.

Section 562.6204. Prostitution or Patronizing a Prostitute; Loitering for a
Sexual Act

(1) Offense Defined: Prostitution or Patronizing a Prostitute. A person commits an
offense if he pays, accepts, offers, or solicits a fee to perform sexual intercourse or to have sexual

contact.

(2) Offense Defined: Loitering for a Sexual Act. A person commits an offense it he loiters
or remains in a public place for the purpose of engaging in prostitution.
(3) Grading.

(a) An offense under Subsection (1) is a Class B misdemeanor.
(b) An offense under Subsection (2) is a Class C misdemeanor.
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Section 562.6205. Permitting Prostitution

(1) Offense Defined. A person commits an offense if, having possession or control of

premises and being grossly negligent as to the fact that they are being used for prostitution purposes,
he fails to make reasonable and timely effort to halt or abate such use.

(2) Grading. The offense is a Class B misdemeanor.

Section 562.6206. Promoting, Supporting, or Profiting from Prostitution
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(1) Offense Defined. A person commits an offense if he knowingly:

(a) causes or aids a person to engage in prostitution, or

(b) procures or solicits patrons for prostitution, or

(c) provides persons or premises for prostitution purposes, or

(d) operates or assists in the operation of a house of prostitution or a prostitution
enterprise, or

(e) engages in any conduct designed to institute, aid, or facilitate an act or enterprise
of prostitution, or

(f) accepts or receives money or other property pursuant to an agreement or
understanding that he will share in the proceeds of prostitution activity.

(2) Grading.

(a) Ifthe prostitution is by a person less than 16 years old, the offense is a Class
[C]#¢felony.

(b) Ifthe prostitution is by a person less than 18 years old, the offense is a Class
[D]" felony.

(c) If the person manages, supervises, controls, or owns, either alone or in
association with others, a house of prostitution or a prostitution business or enterprise
involving prostitution activity by two or more prostitutes, the oftense is a Class D felony.

(d) Otherwise the offense is a Class A misdemeanor.

(e) If, prior to the commission of the crime, the person knew or had been informed
that he tested positive for the human immunodeficiency virus and could possibly
communicate such disease to another person through sexual activity, the offense is one
grade higher than it would otherwise be.

46 See the pro-con footnote attached to Section 6202(3).
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Section 562.6207. Cruelty to Animals

(1) Offense Defined. A person commits an offense if he:

(a) subjects any animal to cruel or injurious mistreatment, including mutilation,
beating, torturing, tormenting, failing to provide adequate food, drink, space, or health
care, or by any other means, or

(b) participates in any way, including as a spectator or vendor, in a fight among
animals that is arranged for pleasure or profit, or

(c) knowingly causes the death of any animal.

(2) Exceptions. The offense does not include:
(a) causing the death of an animal:
(1) pursuant to a license to hunt, fish, or trap, or
(i1) incident to the processing as food or for other commercial purposes,
or
(iii) for humane purposes, or
(iv) for any other purpose authorized by law; or

(b) activities of animals engaged in hunting, field trials, dog training, or other activities
authorized either by a hunting license or by the Department of Fish and Wildlife.
(3) Grading.

(a) For the owner of the animal, the owner of the property on which a fight is
conducted if the owner knows of the fight, and anyone who participates in the organization
of'the fight, a violation under Subsection (1)(b) is a Class E felony.

(b) Otherwise the offense is a Class A misdemeanor.

Section 562.6208. Desecration of Venerated Objects

(1) Oftense Defined. A person commits an offense if he:

(a) intentionally excavates or disinters human remains for the purpose of commercial
sale or exploitation of the remains themselves or of objects buried contemporaneously
with the remains, or

(b) intentionally treats a corpse in a way that would outrage ordinary family
sensibilities, or

(c) mutilates the graves, monuments, fences, shrubbery, ornaments, grounds, or
buildings in or enclosing any cemetery or place of sepulture, or

(d) violates the grave of any person by destroying, removing, or damaging the
headstone or footstone, or the tomb over the enclosure protecting any grave, or

(e) digs into or plows over or removes any ornament, shrubbery, or flower placed
upon any grave or lot, or
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(f) desecrates any public monument or object or place of worship, including a
military heritage site or object, or

(g) desecrates in a public place the national or state flag or other patriotic or
religious symbol that is an object of veneration by the public or a substantial segment
thereof.
(2) Exception. Itis not an offense under this Section to engage in conduct that is specifically

authorized by law.

(3) Grading.
(a) The offense is a Class D felony if:
(1) it violates Subsection (1)(a), or
(i1) it violates Subsection (1)(b) and involves sexual intercourse or deviate
sexual intercourse with the corpse, or
(ii1) the desecration is motivated by the race, color, religion, sexual
orientation, or national origin of another individual or group of individuals.
(b) Otherwise the offense is a Class A misdemeanor.

Section 562.6209. Definitions

134

(1) “Deviate sexual intercourse” has the meaning given in Section 513.1301(2)(a).
(2) “Distribute” has the meaning given in Section 562.6203(2)(a).

(3) “Matter” has the meaning given in Section 562.6203(2)(b).

(4) “Minor” has the meaning given in Section 541.4104(2).

(5) “Obscene” has the meaning given in Section 562.6203(2)(c).

(6) “Public performance™ has the meaning given in Section 531.3116(2).

(7) “Promoting the distribution’ has the meaning given in Section 562.6203(2)(d).
(8) “Public place™ has the meaning given in Section 561.6105(2).

(9) “Sexual conduct™ has the meaning given in Section 1303(2)(b).

(10) “Sexual contact” has the meaning given in Section 513.1303(2).

(11) “Sexual intercourse™ has the meaning given in Section 513.1301(2)(d).



Appendix: Summary of Proposed Offenses Arranged by Grade

APPENDIX

SUMMARY OF PROPOSED OFFENSES
ARRANGED BY GRADE
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Kentucky Penal Code:

Table of Proposed Offenses Grouped by Grade

Section

Felony — Class X

511.1101

intentional or knowing killing (1st degree murder)

514.1401 (3)(a)

knowingly restraining another unlawfully (kidnapping), victim dies as a
result

Section

Felony — Class A

511.1102

reckless killing manifesting extreme indifference to human life (2nd degree
murder)

513.1301 (3)(a)

sexual intercourse, victim under 12 years old (aggravated statutory rape)

513.1301 (3)(b)

sexual intercourse by force, or where victim is physically incapacitated, and
serious injury results (aggravated rape)

514.1401 (3)(b)

knowingly restraining another unlawfully (kidnapping), victim suffers
serious injury

522.2201 using fire with intent to damage building while reckless as to building
being inhabited or occupied or serious injury resulting (arson 1*)
522.2205 (1)(b)() knowingly causing catastrophe
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Section

Felony — Class B

511.1103

acting under extreme emotional disturbance to commit what otherwise
would be murder (manslaughter)

513.1301 3)(0)

sexual intercourse by force or where victim is physically helpless (rape)

514.1401 3)(c)

knowingly restraining another unlawfully (kidnapping); intent to ask for
ransom, commit a felony, or use the victim as a hostage

515.1501 (2)(a)(i)

using or threatening use of force in the course of committing a theft
(robbery), victim suffers injury

515.1501 (2)(a)(ii),
(iii)

using or threatening use of force in the course of committing a theft
(robbery), defendant is armed or uses dangerous instrument

521.2110 (1)

theft greater than $1,000,000

522.2202

using fire with intent to (damage another’s building) or (damage any
building to collect insurance) or (being reckless as to occupancy) (arson 2™)

522.2203 (2)(a)

knowingly using fire and recklessly placing another in danger of death,
manifesting extreme indifference to value of human life

522.2205 (1)(b)(ii)

recklessly causing catastrophe

522.2206(2)(a)

knowingly damaging property of another, loss is greater than $1,000,000

523.2301 (2)(a)

entering building with intent to commit crime (burglary); defendant
(armed with deadly weapon), (causes injury), or (threatens use of dangerous
instrument)

531.3108 (2)

Hiding/destroying property (greater than $1,000,000) subject to a security
interest in order to hinder the enforcement of the interest

531.3109 knowingly trying to keep property (greater than $1,000,000) from creditors
in insolvency
531.3112 fiduciary using property (greater than $1,000,000) in unauthorized manner

involving substantial risk of loss
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Section

Felony — Class C

511.1104

reckless killing (second degree manslaughter)

512.1201

recklessly (or grossly negligently with a deadly weapon) causing injury to
another, four additional aggravating factors (assault)

513.1302 (3)(a)

sexual intercourse, victim is less than 16 and defendant is at least four
years older (statutory rape)

515.1501 (2)(b)

using or threatening use of force in the course of committing a theft

(robbery)

521.2110 (2)

theft greater than $10,000, or property was a firearm, or receiver was in the
business of receiving stolen property

522.2203 (3)(b)

knowingly using fire and recklessly placing (another in danger of injury) or
(building in danger of damage)

522.2206 (2)(a), ()

recklessly damaging property of another or negligently damaging property
of another with fire, loss is greater than $1,000,000

522.2206 (2)(b)

knowingly damaging property of another, loss is greater than $10,000

523.2301 (2)(b)

entering dwelling with intent to commit crime (burglary)

531.3101 (3)(a)

with intent to deceive, altering the writing of another without authority,
writing is part of an issue of stamps or money (counterfeiting)

531.3108 (2)

Hiding/destroying property (greater than $10,000) subject to a security
interest in order to hinder the enforcement of the interest

531.3109 knowingly trying to keep property (greater than $10,000) from creditors in
insolvency

531.3112 fiduciary using property (greater than $10,000) in unauthorized manner
involving substantial risk of loss

541.4102 sexual intercourse with one known to be an ancestor, descendant, sibling,
or uncle, aun, niece, nephew - includes half / step / adopted children
(incest)

551.5101 offering / accepting pecuniary benefit in exchange for influence with

respect to public official (bribery)

553.5307 3)(a)

escaping from detention facility or custody (escape), using or threatening
use of force

139




562.6202 (3)(a)

inducing a minor to engage in a performance known to include sexual
conduct, victim is under 16 (D felony?)

562.6206 (2)(a)

aiding or facilitating or operating an act or enterprise of prostitution
(promoting prostitution), prostitute is less than 16
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Section

Felony — Class D

511.1105

grossly negligently causing the death of another (grossly negligent murder)

511.1106 (5)(a)

Knowingly aiding or soliciting a suicide and such suicide occurs

512.1201

recklessly (or grossly negligently with a deadly weapon) causing injury to
another, three additional aggravating factors (assault)

512.1202 (2)(a)

recklessly, with extreme indifference to human life, creating a risk of death
or serious injury (aggravated endangerment)

512.1204 (3)(a), ()

two or more acts of intentional harassment under circumstances that
would cause a reasonable person mental distress, with threat of sexual
contact, injury, or death, if (i) in violation of a protective order, or (ii)
against a former crime victim, or (iii) if previously convicted of crime
against same victim, or (iv) while in possession of a weapon (stalking)

512.1205 (3)(a)

knowingly causing person under 12 or helpless person to suffer cruel
confinement or punishment or be deprived of necessary services

513.1302 (3)(b)

sexual intercourse, victim is mentally incapacitated (rape)

513.1303 (3)(a)

sexual contact, victim is less than 12 (aggravated sexual abuse)

514.1401 3)(d)

knowingly restraining another unlawfully (unlawful restraint), victim is
exposed to the risk of serious injury

514.1402(2)(b)

knowingly taking or keeping from lawful custody any person entrusted by
authority of law to the custody of another

521.2110 (3)

theft greater than $1,000

522.2205 (2)(b) recklessly creating a risk of catastrophe with fire or other dangerous means
522.2206 (2)(b), recklessly damaging property of another or negligently damaging property
() of another with fire, loss is greater than $10,000

522.2206 (2)(c)

knowingly damaging property of another, loss is greater than $1,000

523.2301 (2)(c)

entering building with intent to commit crime (burglary)

531.3101 (3)(b)

with intent to deceive, altering the writing of another without authority
(forgery), writing is a public record

531.3102 (2)(a)

knowingly tampering with a writing with intent to deceive; writing was a
deed, will, contract, or public record

531.3104 (3)(a)

manufacturing or selling of personal identity of another

531.3108 (2)

Hiding/destroying property (greater than $1000) subject to a security
interest in order to hinder the enforcement of the interest
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531.3109 knowingly trying to keep property (greater than $1000) from creditors in
insolvency

531.3111 director of a financial institution knowingly receives investment knowing
that the institution is insolvent

531.3112 fiduciary using property (greater than $1000) in unauthorized manner
involving substantial risk of loss

531.3113 knowingly establishing or operating a business that falsely represents itself
to be a minority business

531.3114 knowingly offering or accepting benefit with understanding that benefit
will influence conduct contrary to employer’s best interests

531.3115 tampering with a publicly exhibited contest

541.4101 person purports to marry another knowing he already is married (bigamy)

541.4104 parent or guardian deserts a minor under circumstances endangering

health with intent to abandon

541.4105 (3)(a)

persistently failing to provide support when under a duty to do so (flagrant
nonsupport), person owes over $5,000

541.4107 (3)(a)

knowingly inducing minor to engage in felony other than sexual or
controlled substances activity

551.5102 offering a pecuniary benefit to public servant for performance of official
act or provision of improper assistance
551.5104 in contemplation of official action, public servant uses nonpublic

information for his benefit

552.5201 (9)(a)

making a material false statement that one does not believe to be true in
an official proceeding (perjury)

552.5204 (2)(a)

impersonating a peace officer

552.5205

knowingly making a false entry on or destroying a public record

553.5303 (3)(a)

with intent to hinder arrest or prosecution, harboring or helping someone
sought in connection with the commission of Class X or Class A felony

553.5304 (3)(a) with intent to elude, recklessly disobeying order to stop from known police
officer, causing substantial risk of death or injury to another
553.5305 (2)(a) intentionally resisting arrest (resisting arrest), defendant deprives officer of

his firearm

553.5306 (3)(b)

escaping from detention facility (escape)

553.5307 (3)(a)

knowingly introducing dangerous contraband into a detention facility

142




553.5307 3)(a)

inmate makes or possesses dangerous contraband

553.5308 (3)(a) intentionally failing to appear after released from custody with a condition
to later appear, defendant in custody on a felony charge

553.5309 offering or accepting a benefit to influence testimony of a witness

553.5310 (4)(a) with intent to influence witness or other participant in legal process, using
or threatening force against the witness

553.5311 causing or threatening to cause injury to a witness or damage to his
property

553.5312 (3)(a) threatening a juror or his family in order to influence the juror

553.5312 (2)(a) offering or accepting a benefit in exchange for influencing a juror’s vote or
decision

553.5313 altering, destroying, or making up physical evidence

561.6101 (3)(a)

knowingly participating in a riot, if someone other than a participant
suffers injury or substantial property damage occurs

562.6202 (3)(b)

inducing a minor to engage in a performance known to include sexual
conduct, victim is under 18 (E felony?)

562.6203 (6)(a)

dissemination of obscene material, material depicts sexual performance by
a minor

562.6206 (2)(b) aiding or facilitating or operating an act or enterprise of prostitution
(promoting prostitution), prostitute is less than 18

562.6206 (2)(c) aiding or facilitating or operating an act or enterprise of prostitution
(promoting prostitution), person manages activity by 2 or more prostitutes

562.6208 (3)(a) intentionally excavating human remains for future sale, or sexually

desecrating a corpse, or desecration based on race or religion
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Section

Felony — Class E

511.1106 (5)(b)

Knowingly aiding or soliciting an attempted suicide

512.1201

recklessly (or grossly negligently with a deadly weapon) causing injury to
another, two additional aggravating factors (assault)

512.1202 (2)(b)

recklessly creating a risk of death or serious injury (endangerment)

512.1203 (2)(a)(i)

falsely reporting a catastrophe in order to terrorize another

512.1204 (3)(a)

intentional harassment under circumstances that would cause a reasonable
person mental distress, if (i) in violation of a protective order or (ii) against
a former crime victim or (iii) if previously convicted of crime against same
victim or (iv) while in possession of a weapon (harassment)

512.1205 (3)(b)

recklessly causing person under 12 or helpless person to suffer cruel
confinement or punishment or be deprived of necessary services

513.1303 (3)(b)

sexual contact by forcible compulsion or where victim is physically
incapacitated (sexual abuse)

513.1304 (3)(a)

subjecting another (excluding spouse) to sexual contact, victim is mentally
retarded or incapacitated

513.1304 (3)(a)

subjecting another (excluding spouse) to sexual contact, victim an inmate
and defendant is an employee of Corrections

521.2110 (4)

theft greater than $300

522.2206 (2)(c), (2)

recklessly damaging property of another or negligently damaging property
of another with fire, loss is greater than $1,000

522.2206 (2)(d)

knowingly damaging property of another, loss is greater than $300

523.2302 (3)(a)

entering or remaining without authority (criminal trespass), in a dwelling
or highly secured premises

524.2401

without consent from at least one party, trespassing on property to
eavesdrop, or installing surveillance equipment to record events in a
private place (eavesdropping)

531.3108 (2)

Hiding/destroying property (greater than $300) subject to a security
interest in order to hinder the enforcement of the interest

531.3109 knowingly trying to keep property (greater than $300) from creditors in
insolvency
531.3112 fiduciary using property (greater than $300) in unauthorized manner

involving substantial risk of loss
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541.4105 (3)(b)

persistently failing to provide support when under a duty to do so (flagrant
nonsupport), person owes over $1,000 or is 6 months behind or places
child in destitute circumstances

551.5103 (2)(a)

public servant intentionally committing an unauthorized official act, if
done to obtain, confer, or deprive another of a benefit

552.5201 (9)(b)

making a material false statement that one does not believe to be true in a
subscribed written instrument for which an oath is required (perjury)

553.5306 (3)(c)

escaping from penal custody on felony charge (escape)

553.5310 (4)(b)

with intent to influence a witness or other participant in legal process,
misleading or inducing a witness to be absent, or alter testimony or vote,
or withhold document

562.6207 (3)(a)

defendant is owner of animal or property used for fight among animals or
participates in fight organization
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Section

Misdemeanor — Class A

511.1106 (5)(c)

Knowingly aiding or soliciting a suicide and such suicide is not attempted

512.1202 (2)(0)

recklessly creating a risk of injury (endangerment)

512.1203 (2)(a)(ii)

threatening to commit a crime likely to cause serious injury or property
damage

512.1204 (3)(c)

intentional harassment directed at a specific person under circumstances
that would cause a reasonable person mental distress, with threat of sex,
serious injury, or death (stalking)

512.1205 (3)(c)

grossly negligently causing person under 12 or helpless person to suffer
cruel confinement or punishment or be deprived of necessary services

513.1304 (3)(b)

subjecting another (excluding spouse) to sexual contact, victim is less than
14 and the defendant is at least 4 years older

513.1305

sexual intercourse without consent (sexual misconduct)

514.1401 (3)(e)

knowingly restraining another unlawfully (unlawful restraint)

514.1403

to compel another to take action or refrain from action, unlawfully
threatening to commit a crime, accuse another of a crime, expose a secret,
take or withhold official action (criminal coercion)

521.2110 (5)

theft of $300 or less, except as provided in 521.2110(6)

522.2204 failing to give alarm or put out or control fire when duty to do so

522.2205 (3)(b) recklessly failing to prevent or mitigate catastrophe when under a duty to
do so

522.2206 (2)(d), recklessly damaging property of another or negligently damaging property

() of another with fire, loss is greater than $300

522.2206 (2)(e)

knowingly damaging property of another, loss is greater than $50

523.2302 (3)(b)

entering or remaining without authority (criminal trespass) in a place
enclosed so as to exclude intruders

524.2402 (1)(a), (c)

knowingly, and without consent, opening or reading a sealed private
communication, or obtaining from a communications common carrier
information about contents of a communication

524.2402 (1)(b)

knowingly gaining access to electronic data without being privileged to do
SO
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524.2403

knowingly divulging information gained by illegal surveillance, learned as
an employee of a communications common carrier, or learned as employee
of the Commonwealth

531.3101 3)(c)

with intent to deceive, altering the writing of another without authority
(forgery)

531.3102 (2)(b)

knowingly tampering with a writing, or device with intent to deceive

531.3103

with intent to defraud, altering object such that it appears to have
antiquity or rarity that it does not have

531.3104 (3)(b)

representing oneself as another or representing oneself to have a
characteristic of legal significance that one does not have

531.3105 knowingly selling mislabeled, adulterated, or less than the represented
quantity of commodity or service; using false weight or measure (deceptive
practices)

531.3106 knowingly making false statement in an advertisement (bait advertising)

531.3107 with intent to defraud, falsifying a business record

531.3108 (2)

Hiding/destroying property (less than $300) subject to a security interest in
order to hinder the enforcement of the interest

531.3109 knowingly trying to keep property (less than $300) from creditors in
insolvency

531.3110 issuing false financial statement with intent to defraud

531.3112 fiduciary using property (less than $300) in unauthorized manner
involving substantial risk of loss

531.3117 knowingly issuing bad check

531.3118 using stolen, forged, revoked, canceled, or otherwise unauthorized credit
or debit card with intent to obtain property or services

541.4103 concealing the corpse of a newborn in order to conceal its birth

541.4105 (3)(c)

persistently failing to provide support when under a duty to do so
(nonsupport)

541.4106

person charged with care of minor fails to exercise reasonable diligence to
prevent minor from becoming neglected, dependent, delinquent

541.4107 (3)(b)

knowingly giving alcohol to minor or knowingly inducing minor to
become habitual truant or disobey parent
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541.4108

representation of both sets of parents, or unlawful payment of fees, in
adoption proceeding

551.5103 (2)(b)

public servant knowingly commits an act that is an unauthorized exercise
of his official functions

552.5201 9)(c)

making a material false statement that one does not believe to be true

552.5202 misleading a public servant via materially false written statement or other
forged or false writing

552.5203 (2)(b) giving false alarm or false information to a peace officer with intent to
implicate

552.5204 (2)(b) impersonating a public servant other than a peace officer

553.5301 intentionally hindering a government function through threat of violence
or force

553.5302 accepting or giving a benefit in exchange for initiating prosecution for a
crime

553.5303 (3)(b) with intent to hinder arrest or prosecution, harboring or helping someone
sought in connection with the commission of a crime

553.5304 (3)(b) with intent to elude, recklessly disobeying order to stop from known peace
officer

553.5305 (2)(b) intentionally resisting arrest, where defendant uses or threatens force

against the officer or another creating risk of injury

553.5307 (3)(b)

inmate makes or possesses contraband

553.5307 (3)(b)

knowingly introducing contraband into a detention facility

553.5308 (3)(b)

intentionally failing to appear after released from custody with a condition
to later appear

553.5312 (2)(b)

communicating with a juror other than as part of proceedings

553.5314

delivering a request for money on behalf of a creditor such that it
simulates legal process issued by a court

561.6101 (3)(b)

knowingly participating in a riot

561.6102 urging 5 or more people to riot
561.6112 knowingly preventing or hindering any communication
562.6203 (6)(b) dissemination of obscene material, if person has more than one copy or if

distributed by or to a minor
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562.6206 (2)(d)

aiding or facilitating or operating an act or enterprise of prostitution

562.6207 (3)(b)

injurious maltreatment of an animal, including fights among animals
arranged for pleasure or profit

562.6208 (3)(b)

desecrating a grave, corpse, church, or religious symbol
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Section

Misdemeanor — Class B

512.1201

recklessly (or grossly negligently with a deadly weapon) causing injury to
another (assault)

512.1203(2)(b)

intentionally placing another in reasonable apprehension of imminent
injury

512.1204 (3)(b)

intentional harassment under circumstances that would cause a reasonable
person mental distress

513.1304 (3)(c)

subjecting another (excluding spouse) to sexual contact, if without consent
or victim is less than 16 and the defendant is 4 years older

522.2206 (2)(e), ()

recklessly damaging property of another or negligently damaging property
of another with fire, loss is greater than $50

522.2206 (2)(f)

knowingly damaging property of another, loss is equal to or less than $50

552.5203 (2)(a) giving false name or address to peace officer after having been warned that
it is an offense to do so
553.5305 (2)(c) intentionally resisting arrest

553.5306 (3)(d)

escaping from detention facility or custody (escape)

553.5315 unauthorized practice of law

561.6103 assembling with 5 or more others in preparation to riot, or remaining in
such an assembly with intent to advance purpose

561.6104 participating with 2 or more others in disorderly conduct and refusing to
disperse when ordered to do so by police

561.6105 being reckless as to causing public inconvenience, fighting, creating a

hazard, or refusing to obey official at an emergency

561.6106 (2)(a)

intentional harassment involving physical contact

561.6107 intentional harassment involving telephone, mail, or other form of
communication
561.6109(2)(a) appearing at a public place while under the influence of drugs, to such a

degree that one is unreasonably annoying

561.6110 (4)(a)

recklessly rendering highway impassible without legal privilege to do so
after a warning by a law officer

561.6111 intentionally obstructing a meeting or procession or making a gesture or
utterance designed to outrage members in the meeting or procession
562.6201 intentionally exposing one’s genitals under conditions likely to cause alarm
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562.6203 (6)(c) dissemination of obscene material
562.6204 (3)(a) offering or accepting a fee to have sexual contact (prostitution)
562.6205 person having possession of premises that he knows is being used for

prostitution fails to take measures to stop it
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Section

Misdemeanor — Class C

521.2110 (6)

theft less than $50 and not taken by threat or in breach of fiduciary duty

523.2302 3)(c)

entering or remaining in a place without authority (criminal trespass)

553.5304(3)(c)

with intent to evade or flee, failing to comply with directive of traffic
control officer

561.6109(2)(b)

appearing at a public place while under the influence of alcohol, to such a
degree that one is unreasonably annoying

562.6204(3)(b) Loitering in a public place for the purpose of offering or accepting a fee to
have sexual contact (prostitution)
Section Violation
531.3116 intentionally selling a ticket to an event at a cost greater than face value of

ticket (scalping)

561.6106 (2)(b)

intentional harassment, no physical contact

561.6108

loitering around a school or transportation facility without authorization

561.6108

loitering in a public place to gamble or engage in business

561.6110 (4)(b)

recklessly rendering highway impassible without legal privilege to do so
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Chapter 500: Preliminary Provisions

PENAL CoODE OFFICIAL COMMENTARY

CHAPTER 500. PRELIMINARY PROVISIONS
COMMENTARY**

**When the Commentary to any part of the Draft Code notes that a proposed Section is
identical or substantially identical to a provision in the current Penal Code, the reader
should consult the Commentary to the 1974 Penal Code for that provision for a more
complete explanation of its meaning and, thus, the proposed Section’s meaning.

Section 500.101. Short Title and Effective Date

Corresponding Current Provision(s): 500.010

Comment:

Generally. This provision gives a name for the Code and specifies the date on which it
becomes legally effective.

Relation to current Kentucky law. Section 500.101(1), which provides the Code’s title,
is similar to current KRS 500.010.

Section 101(2), which states the Code’s effective date, has no corresponding provision in
the current Penal Code.

Section 500.102. Principle of Construction
Corresponding Current Provision(s): 500.030; 500.100

Comment:

Generally. This provision states the principle of construction that should guide interpreta-
tion of the Code.

Relation to current Kentucky law. Section 500.102(1) and (2) are identical to current
KRS 500.030 and 500.100, respectively. The Kentucky Supreme Court has read those provi-
sions to mean that doubts in construction of the Code should be resolved “in favor of lenity and
against a construction that would produce extremely harsh or incongruous results.” Boulder v.
Com., 610 S.W.2d 615, 618 (Ky. 1980).
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Section 500.103. Applicability

Corresponding Current Provision(s): 500.020

Comment:

Generally. This provision prohibits common-law offenses by requiring that offenses be
defined in the Code or another statute. At the same time, the provision recognizes and preserves
the courts’ inherent powers to punish for contempt and to enforce orders and civil judgments.
Section 500.103 also provides that the Code’s General Part applies to offenses defined by statutes
other than the Code, unless the Code otherwise provides.

Relation to current Kentucky law. Section 103(1) and (3) are identical to current
500.020(1) and (2), except that the phrase “designated a crime or violation” in 500.020(1) has
been replaced with “defined as an offense” to be consistent with the proposed Code’s terminology,
which uses the word “offense” rather than “crime.”

Section 103(2) — which ensures that the Code’s culpability terms, defenses, and other
general provisions apply to any offense, whether defined in the Code or elsewhere —is consistent
with Kentucky Supreme Court opinions applying Penal Code definitions and defenses to cases
arising under statutes outside the Penal Code. See, e.g., Powellv. Com., 843 S.W.2d 908 (Ky.
App. 1992), overruled on other grounds by Houston v. Com., 975 S.W.2d 925 (Ky. 1998)
(definition of “possession” in KRS 500.080(14) is proper definition for jury instructions for cases
arising under KRS Chapter 218A); Farrisv. Com., 836 S.W.2d 451 (Ky. App. 1992), overruled
on other grounds by Houston v. Com., 975 S.W.2d 925 (Ky. 1998) (applying Penal Code
definition of entrapment to non-Code drug trafficking offense). In addition, KRS 532.005 applies
the penalty provisions of the Penal Code “to all classes of crimes committed outside the provisions
of the penal code.”

Section 500.104. Restrictions on Applicability

Corresponding Current Provision(s): 500.040

Comment:

Generally. This provision recognizes the transition from the existing Code to the criminal
law established by the Code as amended. However, the provision makes clear that the Code, and
its application, does not affect rights or liabilities in civil actions.

Relation to current Kentucky law. Section 500.104(1) is identical to current 500.040(1).
This provision ensures that the Code will not be applied retroactively. See Cole v. Com., 553
S.W.2d 468 (Ky. 1977). Offenses committed prior to the effective date must be construed and
punished according to the law as it existed at the time the offense was committed. See Kimbrough
v. Com., 550 S.W.2d 525 (Ky. 1977).

Section 104(2) is identical to current 500.040(3).

Section 104(3) is identical to current 500.040(2).
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Section 500.105. Criminal Jurisdiction

Corresponding Current Provision(s): 500.060

Comment:

Generally. This provision provides the rules for determining whether a person is subject
to prosecution in the Commonwealth for an offense.

Relation to current Kentucky law. Section 500.105 is substantially similar to current
500.060.

Section 105(1)’s introductory language is similar to that in current KRS 500.060(1), but
replaces the phrase “may be convicted” with “is subject to prosecution,” and adds that a person
may be prosecuted for an offense he committed “while either within or outside the Commonwealth.”
The introductory language also eliminates as unnecessary the limitation “[e]xcept as otherwise
provided in this section.”

Section 105(1)(a) and (2) restate the current concept in KRS 500.060(1)(a): jurisdiction
exists over a person who commits an offense “either wholly or partly within the Commonwealth,”
meaning that either “conduct” or “aresult” that forms an element of the offense occurs in the
Commonwealth. KRS 500.060(1)(a) refers to “the conduct” and “the result”; the proposed
Section recognizes that an offense may have more than one conduct or result element. The proposed
provision is consistent with case law. See, e.g., Hayes v. Com., 698 S.W.2d 827 (Ky. 1985)
(noting that a defendant may be convicted of receiving stolen property “any place where he is
found with the stolen property in his possession” even if the theft occurred in another jurisdiction).

Section 105(1)(a) and (2) eliminate the exception contained in current KRS 500.060(2),
which bars liability for conduct outside Kentucky that causes a result prohibited in Kentucky but
not in the state where the conduct occurs, unless the person knew the result would occur in
Kentucky. The comity interest that presumably supported the exception would not seem to outweigh
Kentucky’s interest in prosecuting a person who causes a criminal result in this Commonwealth.

Section 105(1)(b), (c), (d) and (e) are substantially similar to current KRS 500.060(1)(b),
(¢), (d), and (f), respectively. The phrase “is sufficient to constitute” has been replaced with
“constitutes” in (b) and (c). Current 500.060(1)(d)’s reference to conduct establishing “complicity
in the commission of” an offense has been deleted as superfluous; proposed 105(1)(a), couple
with the introductory language regarding “conduct . . . of another for which [one] is legally
accountable,” would establish jurisdiction for such conduct.

Section 105(3) is substantively similar to the second sentence of current KRS 500.060(3),
but states that the relevant fact “shall sustain the Commonwealth’s burden of production” instead
of stating that it provides “prima facie evidence.” Section 105 does not retain 500.060(3)’s rule
that the “bodily impact causing death™ counts as a result element for homicide. That special rule
creates criminal jurisdiction for a specific, very unusual fact pattern — where the offender’s conduct
and the victim’s death occur outside Kentucky, but the physical contact causing death occurs in
Kentucky. Because the rule would be of extremely limited applicability and does not serve any
significant policy interest, there is no reason to carve out a specific exception to the generally
applicable rules of jurisdiction to cover this one situation.
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Section 105(4), establishing jurisdiction for omission liability, is substantively similar to current
KRS 500.060(1)(e).

Section 500.106. Burdens of Proof:; Affirmative Defenses: Permissive Infer-
ences

Corresponding Current Provision(s): 500.070

Comment:

Generally. This provision sets forth the presumption that a defendant is innocent until
proven guilty, establishes two distinct burdens of proof, and provides rules for the consequences
of permissive inferences established elsewhere in the draft Code.

Relation to current Kentucky law. Section 500.106(1), establishing the presumption of
innocence, has no corresponding provision in the Kentucky Constitution, statutes, or rules of
criminal procedure (except in the context of military courts-martial and the content of jury
instructions).

Sections 106(2) and (3) establish two distinct evidentiary burdens for different stages of a
criminal proceeding. Section 106(2) sets forth the ultimate burden of persuasion. The
Commonwealth must prove: (1) the elements of the offense beyond a reasonable doubt; (2)
unless there is an express exception, the absence of any defense, exception, exemption, or mitigation
beyond a reasonable doubt; and (3) unless there is an express exception, all other facts required
for liability by a preponderance of the evidence.! (Significantly, such an “express exception”
exists for two entire categories of defenses: excuses and nonexculpatory defenses, as to which the
defendant bears the burden of persuasion under the proposed Code. See proposed Sections
501(5),601(3).) The scope of the State’s burden of persuasion remains the same with respect to
elements of the offense and defenses as under current KRS 500.070(1) and (3), but Section
106(2) provides a default rule that all other facts — such as jurisdiction and venue — need only be
proven by a preponderance of the evidence. Cf. Rounds v. Com., 139 S.W.2d 736 (1940)
(““Venue must be proved, but since it does not affect the issue of guilt or innocence, although the
instructions submit it as one of the elements to be proven beyond a reasonable doubt, in this
jurisdiction it has been consistently held that slight evidence, supported by inferences and reasonable
presumptions of knowledge by local jurors, is sufficient.”).

LCf. Peakv. Com., 34 S.W.3d 80 (Ky. App. 2000) (burden of proof on defendant to establish choice of
evils defense).
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Section 106(3) sets forth the burdens of production for the Commonwealth and the defendant.
The burdens of production define the requisite threshold amount of evidence the burdened party
must present to have an issue sent to the jury. The current Code does not include a provision
dealing explicitly with the burden of production, but Section 106(3)(a) imposes the same burden
of production on the Commonwealth as exists under current Kentucky law. See KRS 500.070(1),
(3); Com. v. Benham, 816 S.W.2d 186, 187 (Ky. 1991); see also Jackson v. Virginia, 443 U.S.
307, 316-20 (1979).

Section 106(3)(b) states that for affirmative defenses and mitigations,? the defendant has
the burden of production (although the Commonwealth typically retains, under Section 106(2)(b),
the burden of persuasion to disprove the defense). Section 106(3)(b) imposes a more rigorous
burden of production on the defendant with respect to affirmative defenses than exists under
current law. Under current Kentucky law, a defendant who has properly raised an affirmative
defense by presenting some evidence supporting the defense may receive a jury instruction thereon.?
To be entitled to a jury instruction under Section 106(3)(b), in contrast, there must be “sufficient
evidence, considered in the light most favorable to the defendant and all reasonable inferences
therefrom, to allow a rational factfinder to find that all requirements of the defense are proven by a
preponderance of the evidence.” Section 106(3)(b)’s burden of production follows the constitutional
requirement that a conviction must be reversed “if'it is found that upon the record evidence adduced
at the trial no rational trier of fact could have found proof of guilt beyond a reasonable doubt.”
Jackson, 443 U.S. at 324. Section 106(3)(b) prevents defendants from being able to obtain a
jury instruction for any frivolous defense, no matter how weak the supporting evidence.

*The provision explicitly mentions “mitigations” as well as defenses to make clear that it may apply to
rules that reduce liability as well as to rules that exonerate the defendant entirely. See, e.g., proposed Section
511.1103 (defining statutory mitigation to reduce liability from murder to manslaughter).

3 See Jewell v. Com., 549 S.W.2d 807 (Ky. 1977), overruled on other grounds by Payne v. Com., 623
S.W.2d 867 (Ky. 1981) (“A defense is so raised by the presentation of evidence that could justify a reasonable
doubt of the defendant’s guilt. The sufficiency of the evidence to accomplish that purpose is a question of law

for the courts to determine on a case-by-case basis.”).
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Section 106(3)(c) defines “affirmative defense” as any defense that does not operate by negating
an offense element. See Chapters 504 (justification defenses); 505 (excuse defenses); and 506
(nonexculpatory defenses). Nearly all affirmative defenses receive the same evidentiary treatment
under Section 106(3), coupled with Section 106(2)(b), that they receive under current KRS
500.070(3). (The burden of persuasion for the insanity defense and other excuses, and for
nonexculpatory defenses, is addressed elsewhere. The proposed Code places the burden of
persuasion on the defendant for such defenses, whereas under current law, the defendant bears the
burden of persuasion only for insanity. See proposed Sections 505.501 and 506.601 and
corresponding commentary.)

Section 106(4) explains the significance of permissive inferences established elsewhere in
the draft Code. Section 106(4)(a), which sets forth the circumstances under which courts are
obligated to submit the issue of the existence of an inferred fact to the jury, has no corresponding
provision under current law. The proposed rule clarifies one aspect of the significance of a permissive
inference: it enables a party to satisfy its burden of production as to the inferred fact by giving
evidence of the facts supporting the inference. Such a rule serves to prevent judges from dismissing
cases without jury involvement, unless the evidence clearly negatives the inferred fact.

Section 106(4)(b) — authorizing instruction to the jury that it may, but need not, make the
inference in question based on the supporting facts — is consistent with Pattersonv. Com., 556
S.W.2d 909 (Ky. 1977) (adopting the view from Barnes v. United States, 412 U.S. 837 (1973))
(“If a statutory inference submitted to the jury as sufficient to support conviction satisfies the
reasonable doubt standard (that is, the evidence necessary to invoke the inference is sufficient for
a rational juror to find the inferred fact beyond a reasonable doubt) as well as the
more-likely-than-not standard, then it clearly accords with due process.”)

A permissive inference in a jury instruction differs from a presumption, which invades the
province of the jury by requiring rather than merely allowing a certain finding as to the inferred
fact. See,e.g., Wellsv. Com., 561 S.W.2d 85 (Ky. 1978) (invalidating use of a presumption as
a jury instruction); County Court v. Allen, 442 U.S. 140, 156-57 (1979).

Section 500.107. Definitions
Corresponding Current Provision(s): 500.080

Comment:

Generally. Section 500.107 provides general definitions for terms that appear elsewhere
in the draft Code.

Relation to current Kentucky law. Section 107’s initial statement that the terms defined
therein have the designated meanings “[u]nless a particular context clearly requires a different
meaning” is substantively similar to current KRS 500.080.

For discussion of the relationship between current law and the defined terms for which
Section 107 provides a cross-reference, refer to the commentary for the provision in which the
term in question is defined.
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The definitions of “Commonwealth” and “this Commonwealth” differ in function from the
definition of “Commonwealth” in KRS 453.255(1). The proposed definitions relate to the
Commonwealth as a geographic entity, whereas the definition in KRS 453.255(1) is used to
define the Commonwealth in terms of its constituent political entities. The definition of “other
state” is comparable to KRS 446.010(30).

The term “conduct” is not defined in the current Code, although the current definitions of
culpable mental states refer to “conduct.” See, e.g., KRS 501.020(1)-(2). See also proposed
Section 501.202 and corresponding commentary.

The definition of “dwelling” is the same as that in current 503.010(2), which is superior to
the slightly different definition in current KRS 511.010(2). The latter definition has produced
litigation about the meaning of ““usually occupied.”™

The definition of “government” is identical to current KRS 500.080(6).

The term “he” is defined to equate with “person” to make clear that both sexes, and
nonhuman entities, may be included within that pronoun where it is used. The definition differs
slightly from the current definition in KRS 500.080(7), as it includes governments as well as natural
persons, corporations, and unincorporated associations. Cf. infra discussion of “person.”

The term “inchoate offense” is used, but not defined, in current KRS Chapter 506. This
definition clearly identifies the particular offenses the term comprehends.

The term “included offense” is defined in current KRS 505.020(2). Subsection (1) of
Section 107’s definition is nearly identical to current KRS 505.020(2)(a), but the word “charged”
has been deleted. Subsection (2) is similar to KRS 505.020(2)(b), but excludes the current
provision’s reference to attempts toward commission of an included offense — which is instead
reflected in the language of proposed Section 254(2)(c)(ii) — and covers all inchoate offenses,
rather than merely attempts. See also proposed Section 502.254 and corresponding commentary.
Subsection (3) is nearly identical to current KRS 505.020(2)(c)-(d), but reorganizes these
provisions.

The terms “includes” and “including” are not defined in the current Code.

The term “law enforcement authority” is not defined in the current Code, and is used for
provisions for which it seems appropriate to include authorities in addition to peace officers, such
as prosecutors.

*The proposed definition is also consistent with cases like Shackleford v. Com.,757 S.W.2d 193 (Ky.
App. 1988), which held that a home is not fit for usual occupation after being irreparably damaged by a tornado.
See proposed Section 2305 and corresponding commentary.
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The definition of “peace officer’ is substantively similar to KRS 431.005(3)(a)-(b). Nothing
in this definition is intended to alter the grant of authority and powers contained in KRS 196.037.

The definition of “person” is comparable to KRS 500.080(12).

The definition of “physical injury” differs from the current definition in KRS 500.080(13)
only in that it explicitly includes “illness” and “throwing or causing to be thrown upon the person
feces, or urine, or other bodily fluid.”

The definition of “place of worship™ has no analogue in current law.

The term “prosecution” is used, but not defined, in the current Code.

The terms “reasonable belief”” and “reasonably believes™ are used, but not defined, in the
current Code. See, e.g., KRS 514.020(1)(c), 519.030(2), 531.060(1), 531.330(2).

The definition of “school” is comparable to KRS 160.345.

The definition of ““serious physical injury” is similar to that in KRS 500.080(15), but does
not refer to “prolonged impairment of health.”

The definition of ““statute’ has no analogue in current law.

The term “substantive offense” is introduced to distinguish a completed offense from an
inchoate offense toward commission of a completed offense.

The following terms that appear in KRS 500.080 are omitted from Section 500.107:

“crime”; “felony’”; “law”; “misdemeanor’; “offense”; “possession’; “unlawful”’; “and ““violation.”
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CHAPTER 501. Basic REQUIREMENTS OF OQFFENSE LIABILITY
COMMENTARY

Section 501.201. Basis of Liability

Corresponding Current Provision(s): None

Comment:

Generally. This provision establishes the bases of liability for an offense under the criminal
code. Section 501.201 makes clear the relevance and function of the other Chapters of the Code
in relation to the determination of criminal liability for both Code and non-Code offenses. Section
201(1) provides that an actor may be liable for an offense only if he or she satisfies all of its
elements, except where a provision in Chapter 300 operates to impute a missing element. Section
201(1)(a) also clarifies that liability may not be imposed where the defendant satisfies the requirements
of'a “bar to liability” (whether defined as a defense, exception, or other rule) set out in Chapter
800,% in the Code’s Special Part,® or outside the Code. Section 201(2) provides that the defenses
set forth in Chapters 502, 504, 505, and 506 will preclude liability even though all of an offense’s
elements are satisfied or imputed. Such provisions differ from the “bars to liability” covered by
Section 201(1)(a) in that they present general, rather than special, defenses (and thus apply to any
offense, rather than to a particular offense or group of offenses).

Relation to current Kentucky law. The principles expressed in Section 201 reflect the
current understanding of the basis of criminal liability. No current Penal Code provision contains
an explicit statement of the material in Section 201.

See proposed Section 508.805 (providing defense to solicitation and conspiracy for victims and
conduct inevitably incident to offense’s commission); proposed Section 508.806 (providing renunciation defense
for inchoate offenses).

®See, e.g., proposed Section 521.2104(2) (providing defense to theft by extortion); proposed Section
521.2111 (providing claim-of-right defense for theft offenses); proposed Section 523.2302(2) (providing defense
to criminal trespass); proposed Section 531.3118(3) (providing defense to fraudulent use of credit or debit
card).
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Section 501.202. Offense Elements

Corresponding Current Provision(s): None

Comment:

Generally. This provision categorizes and defines offense elements in terms of conduct,
circumstances, results, and culpability requirements. Defining offense elements in this manner
enables a systematic and clear approach to offense definition. Specifically, the offense element
definitions aid in defining culpability requirements, which can be more precisely elaborated by
reference to their application to each type of offense element.

As Section 501.202(1) makes explicit, offense elements may appear not only in the offense
definition itself, but also in the provisions that define the offense grade or otherwise specitfy a
specific level of liability that will attach to the offense. Cf. Apprendiv. New Jersey, 530 U.S. 466
(2000) (establishing constitutional rule that facts affecting defendant’s potential maximum punishment
are offense elements and must be proved to jury beyond reasonable doubt).

Section 202(2) to (5) define the terms “conduct element,” “result element,” “circumstance
element,” and “objective elements.”  Section 202(2) defines a conduct element as any element
of an offense that requires an offender’s “act” (as defined in Section 501.204(1)) or “failure to
perform alegal duty.” For example, the offense of arson requires that a person “starts a fire or
causes an explosion’ property; any physical act or failure to perform a legal duty leading to such
damage will satisfy the conduct element. (See proposed Section 522.2201.) (The causation and
culpability requirements, however, will operate to limit the range of conduct for which a person will
be criminally liable.)

Section 202(3) defines a result element as any change of circumstances caused by a
person’s conduct. For example, the offense of arson requires the result of damage. (See proposed
Section 522.2201.)

Section 202(4) defines a circumstance element as any objective element of an offense that
is not a conduct or result element. Most offenses will have one or more circumstance elements that
define the requisite conditions for a given act and result to generate criminal liability. For example,
one form of first-degree arson requires damage to a “building [that is] inhabited or occupied.”
(See proposed Section 522.2201(1)(a).)

Section 202(5) defines an offense’s “objective elements.” This term distinguishes an
offense’s conduct, circumstance, and result elements from its culpability requirements. The distinction
makes it clear that the culpability requirements set out in proposed Section 205 apply only to an
offense’s objective elements and not its specified culpability requirements themselves.

99 ¢¢

Relation to current Kentucky law. Current Kentucky law discusses conduct, circumstance,
and result elements (see, e.g., KRS 501.020), but does not define them.
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Section 501.203. Causal Relationship Between Conduct and Result

Corresponding Current Provision(s): 501.060

Comment:

Generally. This provision specifically defines the minimum causal nexus between given
conduct and its attendant results that will allow imposition of criminal liability for the conduct.
Section 501.203(1)(a) establishes that the conduct must be the factual or “but-for” cause of the
result an offense prohibits. Section 203(1)(b) imposes an additional “proximate cause” require-
ment, holding that “the manner of occurrence of the result [must be] rendered substantially more
probable by the [defendant’s] conduct.” Section 203(1)(c) requires satisfaction of any additional
causation requirements imposed elsewhere (including in the offense definition itself). Section
203(1)(c) makes clear that the legislature would be free to require, for example, that a particular
offense’s result element occur within a certain amount of time.

Section 203(2) provides that in cases where more than one person contributed to the
prohibited result and each person’s conduct alone would have caused the result, each person is
considered to have caused the result. This provision prevents equally blameworthy persons from
escaping liability due to the fortuity that someone else independently caused the prohibited result.

Relation to current Kentucky law. Section 203 corresponds to current KRS 501.060,
which deals with issues of causation. The current section, however, discusses causal relationships
in terms of particular culpable mental states. For example, KRS 501.060(2) addresses causation
issues in situations where intent is the applicable culpable mental state. Section 203, on the other
hand, does not address causation as a function of mental states. Causation is an objective issue
regarding the relationship between an act and a result; its inherent complexity is only further muddied
by the introduction of subjective mental-state issues into the definition of causation itself. The
definitions of the culpability requirements independently discuss the required level of culpability
regarding the likelihood of a result flowing from one’s conduct. In addition, a separate provision,
proposed Section 303, deals with the logically discrete issue (currently addressed in KRS
501.060(2)(a) and (3)(a)) of imputing a person’s culpable mental state as to one potential result to
impose liability where another harmful, and prohibited, result occurs.

The requirements of Section 203(1) are consistent with Kentucky statutory law, which
requires both but-for causation and proximate causation for criminal liability to be imposed. Section
203(1)(a) substitutes the phrase “but for” for KRS 501.060(1)(a)’s phrase “without which.” Section
203(1)(b) adopts the approach to proximate causation reflected in KRS 501.060(2)(b) and (3)(b)
by stating that the prohibited result must be “rendered substantially more probable by the conduct.”
Section 203(2) is consistent with Kentucky court holdings that a person’s conduct need only be
a contributing cause of a prohibited result. See, e.g., Adcockv. Com., 702 S.W.2d 440 (Ky.
1986) (finding that defendant’s conduct need not be sole and immediate cause of victim’s injury;
defendant may be found guilty if he contributed to the injury)
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Section 203 eliminates as unnecessary and confusing KRS 501.060(4), which states that
the issue of whether a person knew or should have known that the result he caused was rendered
substantially more probable by his conduct is a fact issue. Any culpability requirement, including
the requisite culpability as to causing a prohibited result, will be included within an offense’s definition
and will have to be proved beyond a reasonable doubt.

Section 501.204. Requirement of an Act: Omission Liability; Possession
Liability

Corresponding Current Provision(s): 501.030; 501.010(3)

Comment:

Generally. This section sets the minimum conduct requirements for criminal liability. Section
501.204(1) prohibits liability absent an overt act or the failure to perform a legal duty.” A fundamental
principle of criminal law holds that it is inappropriate to punish “mere thoughts” unaccompanied by
a physical act or failure to discharge a specified legal duty. Section 204(2) provides that, in the
absence of clear language to the contrary, an offense’s conduct element may be satisfied by either
an affirmative act or a failure to perform a legal duty. Section 204(3) defines the circumstances
under which possession is considered an “act” for purposes of criminal liability. Section 204(4)
defines the term “act.”

Relation to current Kentucky law. Section 204(1) is substantively similar to current
KRS 501.030(1). The requirement in KRS 501.030(1) that the act must be voluntary is addressed
by proposed Section 505.502 (which also requires, like KRS 501.030(1), that the person who
has failed to perform a legal duty must be physically capable of performing that duty). Like
501.030(1), Section 204(1) specifies that omission liability is appropriate only in certain specific
situations — where one is bound by a legal duty to act.

Section 204(2) explicitly recognizes that, in the absence of clear language stating otherwise,
an offense definition will not preclude omission liability even if it uses terms (such as active verbs)
that may appear to require an affirmative act. Current Kentucky law contains no such explicit
declaration of this point. For example, a person may be liable for homicide by engaging in conduct
causing death. The defendant may also be liable for homicide through an omission causing death,
if he had a legal duty and capacity to act but did not.

7Section 204(1) authorizes omission liability based on a failure to perform any “legal duty.” Such
duties may arise, for example, from statutes imposing criminal liability for omitting to act, from civil statutes
requiring certain conduct, from contractual obligations, or from case law (including civil decisions). Although
an offense’s conduct element may be satisfied, under Section 204, by the failure to perform various sorts of
legal duties, omission liability may be imposed only if the defendant also satisfies the offense’s remaining
elements — including its culpability requirements.
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Section 204(3) establishes when possession counts as an “act.” Section 204(3)(a) states
that possession is an act when a person “knowingly obtains or receives the thing possessed.” This
rule is added to Section 204(3)(b)’s rule treating possession as an act when the person “was
aware of his control . . . for a sufficient time to have been able to terminate his possession,” which
is identical to the latter part of current KRS 501.010(3).

Section 204(4)’s definition of “act” is broader than KRS 501.010(3)’s definition of a
“voluntary act,” as it includes both voluntary and involuntary bodily movement. This provision
merely establishes the basic “act requirement” of criminal law, which may be satisfied by any
objective conduct. The issue of voluntariness, on the other hand, relates to the separate question
of whether a person who performed an act had a blameworthy mental state as to that act.
Accordingly, involuntary acts — and involuntary omissions — are the subject of an excuse defense,
set out in proposed Section 505.502.

Section 501.205. Culpability Requirements

Corresponding Current Provision(s): 501.030, .040, .050(1)

Comment:

Generally. This provision establishes rules governing the application of culpability
requirements to objective elements. Section 501.205(1) specifies that some level of culpability is
normally required as to each objective element of an offense. (Thisrule, and Section 205’s other
requirements, apply to those elements defined in the grading provisions as well as to elements
appearing in the offense definition itself. Cf. proposed Section 202(1) (defining “element” to
include issues appearing in grading provisions).) Section 205(2) provides a general rule that a
stated culpability requirement for one objective element governs subsequently elaborated objective
elements as well, in order to avoid unnecessary repetition. Section 205(3) provides a “read-in”
culpability requirement of recklessness where no culpability level is specified (either through direct
statement or through application of the rule of Section 205(2)), to avoid excess verbiage and
ensure that offenses, or offense elements, do not allow absolute liability for want of an explicit
culpability term for each element. Section 205(4) sets prerequisites for imposition of absolute
liability or liability based on ordinary negligence. Section 205(5) establishes that culpability as to
the criminality of one’s conduct is not required unless the offense definition so provides. For
example, one need not know specifically that one is committing a crime, or intend to commit “a
crime” per se, to be subject to liability. Section 205(6) points out that the requirement of a given
culpability level may be satisfied by proof of a more serious culpability level.
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Relation to current Kentucky law. Section 205(1) is substantively similar to current
KRS 501.030(2), but makes clear that culpability requirements apply only to “objective” elements,
and not to stated culpability elements themselves. (For example, a person need not be consciously
aware that he is acting “recklessly,” or know that he is acting “knowingly.”) Section 205(1)
explicitly requires culpability as to “every objective element” of an offense (except where Section
205(4) would allow absolute liability). Section 205(1) requires some level of culpability as to each
objective element of the offense, regardless of whether it appears in an offense definition, grading
provision, or other provision establishing the extent of liability.® See proposed Section 202(1)
(defining “elements” of an offense to include its grading provisions); cf. Apprendiv. New Jersey,
530 U.S. 466 (2000) (establishing constitutional rule that facts affecting defendant’s potential
maximum punishment are offense elements and must be proved to jury beyond reasonable doubt).

Section 205(2) clarifies the application of a stated culpability requirement within an offense
definition, and has no analogue in current law. Section 205(2) makes clear that sentence structure
will govern application; a stated culpability requirement applies to all subsequent objective elements
in the same grammatical clause, and any other subsequent objective elements where the legislature
has suggested an intent to apply the same requirement.

Section 205(3) establishes recklessness as the “read-in” culpability requirement for offense
elements that otherwise have no specified culpability requirement. This “read-in” rule would apply
to elements appearing in the grading provision as well as to elements in the offense definition itself.
Cf. proposed Section 202(1) (defining “element” to include issues appearing in grading provisions).
Generally, setting a default culpability level keeps offense definitions readable and ensures that
absolute liability is avoided.” Specifically, recklessness is set as the default level in Section 205(3),
because it is the minimum level of culpability normally considered appropriate for criminal liability.

The default rules of Section 205(2) and (3) differ from KRS 501.040, which states that if
an offense does not prescribe a particular mental state, one of the four mental states is applicable
to some or all of the material elements of the offense ““if the proscribed conduct necessarily involves
such culpable mental state.” The current formulation is troublesome in at least three respects: (1)
it does not indicate which mental state to apply where one or more might be applicable; (2) it does
not say whether any culpability level is needed for conduct that does not “necessarily” involve
culpability, or how to tell whether conduct “necessarily” involves culpability; and (3) it does not
indicate what to do for circumstance or result elements if no culpability level is prescribed.

8Section 205(1)’s rule applies, for example, to grading provisions in the proposed Code that enhance
punishment based on the existence of certain objective elements. With Section 205(3), Section 205(1) requires
that a culpability requirement of recklessness be “read in” as to all objective elements in grading provisions for
which a culpability requirement is not otherwise specified. See, e.g., proposed Section 512.1201(2)(a)(iv)
(authorizing grade adjustment for assault based on victim being law-enforcement authority); proposed Section
513.1301(3)(b) (aggravating sexual assault offense where offender “causes serious physical injury”).

*The Kentucky Court of Appeals has applied KRS 501.040 to avoid the use of absolute liability. See
Covingtonv. Com., 849 S.W.2d 560 (Ky. App. 1993) (“In effect, the culpable mental state required for assault in
the third degree is written into KRS 508.025(1)(b) by KRS 501.040.”)
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Section 205(4) is narrower than current KRS 501.050(1) as to when absolute liability
may be imposed. (Unlike KRS 501.050(1), Section 205(4) also imposes similar restrictions on
the imposition of liability for “ordinary negligence.”) The current provision allows absolute liability
whenever a provision specifies no mental state and is a violation or misdemeanor; proposed Section
205(4)(a) allows such liability only for violations or misdemeanors not punishable by incarceration
or by a fine exceeding $500. Section 205(4)(b), however, also allows for absolute or ordinary-
negligence liability where the legislature clearly expresses its intent for such liability to apply ina
specific case.!” Section 205(4)(b) is similar to KRS 501.050(2), except that the proposed provision
would apply to offenses within the Penal Code as well as offenses outside the Code.

Section 205(5) employs a different approach from current KRS 501.070(3) regarding the
significance of culpability as to the criminality of one’s acts. The current law fails to state a general
proposition on the subject, but rather sets out four limited circumstances in which ignorance of the
legal prohibition may operate as a defense. Rather than relying on a list of circumstances from
another statutory section, as in current law, Section 205(5) sets out a general principle that awareness
of the law is relevant to criminal liability only if the particular offense definition itself expressly
provides. The proposed provision is very similar to Model Penal Code § 2.02(9), which has been
adopted by several states. See, e.g., Ill. Stat. Ann. 5/4-3(c¢); Minn. Stat. § 609.02(9)(5); N.J.
Stat. § 2C:2-2(d); Pa. Cons. Stat. tit. 18, § 302(h). See also Sections 505.508 to .510 for
provisions addressing ignorance due to unavailable law, mistakes due to an official misstatement of
law, and reasonable mistakes of law unavoidable by due diligence.

1%Section 205(4)(b)’s requirement of a clear indication of legislative purpose to impose absolute
liability is typically satisfied by employing the phrase “in fact” in place of a culpability requirement for a specific
element of an offense. The offense would refer, for example, to “in fact causing injury” rather than, say,
“knowingly causing injury.”
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Section 205(6), which specifies that proof of a more culpable mental state will satisfy an
element definition requiring a less serious one, has no corresponding provision in current law.
Failure to define criminal mental states as constituting a hierarchy — so that proof of deliberate
intent will satisfy an objective element requiring only recklessness — will either lead to absurd
results, or force the criminal code to define multiple culpability requirements for each objective
element (thus becoming awkward and unwieldy), or both."!

Section 501.206. Culpability Requirements Defined

Corresponding Current Provision(s): 501.020

Comment:

Generally. This section defines five culpability requirements — intent, knowledge,
recklessness, gross negligence, and negligence — as they relate to each type of offense element:
conduct, circumstance, and result.

Relation to current Kentucky law. Section 501.206 is generally similar to current KRS
501.020. However, for each of the defined culpability levels, Section 206 breaks the definition
into subsections for each of the three element types: conduct, circumstance, and result. This
formulation provides a consistent and precise structure for defining the culpability requirement for
each offense. These elements are used in current law and made explicit by Section 202. Moreover,
with respect to the conduct element of each culpability level definition, Section 206 adds language
to cover situations, like conspiracy, where the actor enlists another to engage in the prohibited
conduct.

W Cf. Com. v. Wolford, 4 S.W.3d 534, 539 (Ky. 1999) (“The jury was not required to believe that the
circumstantial evidence offered to prove intent in this case was sufficient to support a conviction of murder.
That does not mean that in order to convict of an offense requiring a less culpable mental state, the
Commonwealth was required to prove alternative circumstances indicating wantonness or recklessness.”).
But cf. Fieldsv. Com., 12 S.W.3d 275, 287-88 (Ky. 2000) (“It is important to realize that, unlike at common law, the
culpable mental states defined at KRS 501.020 are fully and clearly defined so as to be mutually exclusive. ...
Although the draft Model Penal Code included a provision which defined less culpable mental states as fully
encompassed within its definition of ‘purposely’ (what the Kentucky Penal Code refers to as intentional
conduct in an identical definition), the General Assembly did not adopt this subsection, and defined the
culpable mental states so that a given act is undertaken either intentionally or knowingly or wantonly or
recklessly. The trial court should only instruct the jury on both intentional murder and second-degree
manslaughter, offenses with conflicting mental states, when the evidence presents a question as to whether a
given act was accomplished intentionally or wantonly. However, when all of the evidence proves beyond a
reasonable doubt that someone acted intentionally, as is the case here, the requirements of another competing

mental state, as a matter of law, cannot be established.”).
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Other than the differences explained above, Section 206(1) is similar to current KRS
501.020(1). However, Section 206(1)(b) further specifies that intent as to a circumstance requires
“hope or belief that such circumstance exists.” In addition, Section 206(1)(d) adds language to
clarify that conditional intent satisfies an offense’s requirement of intention, “unless the condition
eliminates the harm sought to be prevented by the offense.” This conditional-intent provision
makes clear that a person whose intent is predicated on some factual situation (e.g., the burglar
who intends to steal from the premises, but only if he finds something valuable there) will satisfy an
intent requirement.'? Section 206(1)(d) is very similar to Model Penal Code § 2.02(6), which has
been adopted by several states. See, e.g., Del. Stat. tit. 11, § 254; Haw. Stat. § 702-209; Pa.
Cons. Stat. tit. 18, § 302(%).

Section 206(2) is substantively similar to current KRS 501.020(2), but adds a definition
for acting knowingly with respect to a result: the person must be “practically certain that his
conduct will cause such result.”” The current provision fails to provide a definition for the culpability
level of “knowing” as it applies to result elements. The proposed definition with respect to results
is very similar to Model Penal Code § 2.02(2)(b)(i1), which has been adopted by numerous states.
Section 206(2) also slightly softens the requirements of the “knowing” culpability level as it relates
to circumstances: whereas current 501.020(2) requires a person to be “aware . . . that the
circumstance exists,” Section 206(2)(b) requires only that the person “believes there is a high
probability that such circumstance exists.” This language would enable liability in cases where the
defendant is mistaken as to his actual circumstances, or where he recognizes that something is
probably the case even though he is not fully certain or “aware” of it.

Section 206(3) is substantively similar to current KRS 501.020(3), but uses the term
“recklessly” for what currently is termed “wantonly.” It also addresses the issue of recklessness as
to conduct.

Section 206(4) is substantively similar to current KRS 501.020(4), but uses the term
“with gross negligence” for what is currently known as “recklessly.” It also addresses the issue of
gross negligence as to conduct. As with current law, Section 206(4) requires that the departure
from the standard of care must be “gross,” thereby distinguishing criminal negligence from mere
tort negligence, and holds that an actor’s failure to be aware of something may be sufficiently
blameworthy to warrant the criminal law’s condemnation.

Section 206(5) also is substantively similar to current KRS 501.020(4), but uses the term
“negligently” for a slightly diluted form of what is currently known as “recklessly.” (“Negligence”
does not require the departure from the standard of care to be “gross.”) It also addresses the issue
of negligence as to conduct. The Code recognizes that the legislature may impose criminal liability
for ordinary negligence with regard to one or more offense elements.

12A recent example of the use of conditional intent was noted in Holloway v. United States, 526 U.S.

1(1999), in which the Court held that the intent requirement in the federal carjacking statute is satisfied by proof
that, at the moment the defendant demanded or took control over the driver’s automobile, he possessed the
conditional intent to seriously harm or kill the driver if necessary to steal the car.
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Section 206(6) makes explicit that the proposed Code’s change in terminology regarding
culpability requirements — from “wantonly” to “recklessly’” and from “recklessly” to “‘with gross
negligence” — is not intended to make any substantive change in and of itself.

Section 501.207. Ignorance or Mistake Negating Required Culpability

Corresponding Current Provision(s): 501.070

Comment:

Generally. This section makes explicit that when a person’s ignorance or mistake as to
fact or law negates a required culpability level, the requirements of an offense definition are not
satisfied.

Relation to current Kentucky law. Section 501.207 is similar to current KRS
501.070(1)(a), providing that a mistake may negate a required culpability level, but is more
specific and precise.

Section 207(1) explicitly recognizes that in some cases — such as where one mistakenly
believes that he is committing a more serious offense — proposed Sections 303 and 304 will
permit imputation of an offense’s culpability requirement in spite of the actor’s ignorance or mistake
as to an objective element.

Section 207(2) refines current law by explaining the conditions under which a mistake
“negatives” an offense’s culpability requirement. Section 207(2) categorizes mistakes as reckless,
grossly negligent, negligent, or reasonable.' Just as there are different levels of culpability as to
conduct, there are different categories of mistakes — some innocent, some not — and a mistake
at which a person arrives through culpability equal to, or greater than, the requirement of the
offense itself should not exonerate the person. In other words, a person’s recklessness as to
forming a mistaken belief should not prevent liability where the crime itself requires only recklessness
for liability. Accordingly, Section 207(2) states that a reckless mistake may negate only intention
or knowledge; a grossly negligent mistake negates intention, knowledge, and recklessness; a negligent
mistake negates intention, knowledge, recklessness, and gross negligence; and a reasonable mistake
negates any culpability level.

Section 207(3) defines the terms “reckless mistake,” “grossly negligent mistake,” “negligent
mistake,” and “reasonable mistake.” Section 207(3)(a) and (3)(b)’s definitions of “‘reckless mistake™
and “negligent mistake” require, respectively that the actor be “reckless” or “negligent” in forming
or holding an erroneous belief. Section 207(3)(c)’s definition of “reasonable mistake™ applies to
erroneous beliefs that an actor forms or holds neither recklessly nor negligently. Section207(3)’s
definitions are intended to incorporate by reference Section 206’s definitions of the culpability
levels of recklessness and negligence; whether a mistake is reckless, negligent, or reasonable is to
be determined with reference to the standards set forth in Sections 206(3) and (4).

3 Under Section 207, a mistake can be, at most, reckless. One cannot make an intentional or knowing
mistake.
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Section 501.208. Mental Illness or Retardation Negating Required
Culpability

Corresponding Current Provision(s): None

Comment:

Generally. This provision recognizes that a mental illness or retardation, like ignorance or
mistake, may negate culpability for an offense. The “defense” this provision provides does not
change in any way what would otherwise already be the case under the current or proposed Code
—if'a person lacks the culpability required by an offense, he cannot be held liable for that oftense.
The “defense” does nothing but confirm that evidence relevant to the required mental state may be
introduced on that issue. To adopt a contrary rule— maintaining that culpability is required for an
offense, yet excluding evidence relevant to the issue of culpability — would be inconsistent, if not
disingenuous.

At the same time, it should be noted that many commonly offered forms of evidence —
such as psychiatric testimony, or evidence regarding disorders that impair ability to control conduct
— do not truly relate to whether the defendant acted with the required culpability. Accordingly,
such evidence may be rejected on strict relevance grounds, which provide the most sound and
consistent basis for determining whether the issue may be litigated and what evidence may be
introduced.

Relation to current Kentucky law. No provision in the current Penal Code generally
deals with mental impairment negating culpability, but Kentucky courts have read specific defense
provisions of the Code to implicitly recognize that mental illness or retardation may negate the
culpability requirement for an offense element. Cf. McGuire v. Com., 885 S.W.2d 931, 934 (Ky.
1994) (“Intoxication, whether voluntary or involuntary, is a defense to an intentional crime if the
effect of the intoxication is to completely negate the element of intent; it causes the defendant’s
mental state to equate with insanity.”).

Section 501.209: Definitions

Corresponding Current Provision(s): [various]

Comment:

Generally. This provision collects the defined terms used in Chapter 501.

Relation to current Kentucky law. For discussion of the relationship between Chapter
501°s defined terms and current law, refer to the commentary for the provision in which the term in
question is defined.
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CHAPTER 502. DEFENSES RELATED TO THE OFFENSE HARM OR EVIL
COMMENTARY

Section 502.251. Consent

Corresponding Current Provision(s): [Various]

Comment:

Generally. Section 251 establishes rules governing when the consent of one who would
otherwise be the victim of an offense will preclude criminal liability. Section 251(1) defines the
general rule; Section 251(2) provides special rules for offenses involving bodily harm; and Section
251(3) defines the circumstances under which a person’s agreement will not constitute valid legal
consent.

Relation to current Kentucky law. There is no general consent defense corresponding
to Section 251(1), but consent is defined as a defense — or the lack of consent as an offense
element — for many specific offenses. See, e.g., KRS 510.040, 510.060, 510.110, 510.140.
Current law’s repeated use of the phrase “without consent” fails to clearly articulate the rules
required to properly determine liability. Section 251 recognizes that a person’s agreement will not
always constitute valid legal consent (for example, where the person is incompetent or the “consent’
is coerced), and ensures that the proposed Code is both clear in explaining when consent precludes
liability and consistent in its treatment of consent from one offense to another.

Section 251(1) provides that a victim’s consent will preclude liability, as a general matter,
if it negatives either an offense element or the harm or wrong at which the offense is aimed. For
example, several offense definitions in the proposed Code'*explicitly include the absence of a

person’s “consent’ as an offense element. Less obviously, Section 251(1) would also apply to
offenses requiring that the defendant accomplish something by “force or threat of force,” against

another’s “will,” or without “authority.”!®

4 See, e.g., proposed Sections 513.1304(1)(e) (sexual abuse); 513.1305(1) (sexual misconduct);
514.1401(4)(b) (unlawful restraint); 521.2112(1) (unauthorized use of vehicle; requiring conduct be performed
“without consent of the owner”); proposed Section 524.2401(1) (surveilling or eavesdropping without consent
of “persons entitled to privacy”).

15 See, e.g., proposed Section 513.1301(1)(b), (2)(b) (sexual assault committed where one uses “forcible
compulsion,” meaning “force or threat of force”); proposed Section 1501(1) (robbery committed where one
uses or threatens “immediate use of physical force”); proposed Section 531.3101(1)(a) (forgery committed
where one alters another’s writing “without his authority™).
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Section 251(1) also provides a defense for situations where consent does not negative an
offense element, but nevertheless “precludes the infliction of the harm or evil sought to be prohibited”
by an offense. For example, proposed Chapter 2200 includes several offenses that criminalize
damaging or endangering the property of “another.” See, e.g., proposed Sections 522.2202(1)(a),
2203(1)(b), 2204(1)(a), 2206. Although a victim’s consent does not negative such offenses’
requirement that the property involved belong to “another,” it does negative the harm at which the
offenses are aimed.

Section 251(2) creates special rules for consent to bodily harm, because in limited
circumstances, consent to such harm may be valid even though it does not negate an element or
preclude the harm the offense seeks to punish. Current law includes no such provision, but appears
to support this principle. (For example, with some forms of infliction of physical attacks, as in
legitimate athletic contests like boxing and football, the willingness of the participants will prevent
liability.) Section 251(2)’s special rules for consent to bodily harm operate independently of
Section 251(1)’s general rules regarding consent’s effectiveness as a defense. Consent to conduct
causing or threatening bodily harm may, therefore, provide a defense even if it does not negative an
offense element or preclude the harm or wrong at which an offense is aimed.

Section 251(3) recognizes that a victim’s agreement may not always constitute valid legal
consent. “Consent” is not a defense where the person giving it is one who is obviously, or is known
by the offender to be, incompetent or lacking the mental capacity to consent; or against whose
imprudent consent the law seeks to protect; or who is coerced into giving consent.

Section 502.252. Customary License; De Minimis Infraction; and Conduct
Not Envisaged by Legislature as Prohibited by the Offense

Corresponding Current Provision(s): None

Comment:

Generally. This provision sets out defenses for persons whose conduct was within a
customary license, was too insignificant to merit criminal punishment, or did not cause the harm
contemplated by the offense’s existence. These provisions enable the court to dismiss prosecutions
on these bases, creating an additional safeguard beyond the usual reliance on prosecutorial discretion.
These defenses are to be presented to, and ruled on by, the court prior to trial, rather than to the
jury at trial.

Relation to current Kentucky law. Current Kentucky law does not explicitly recognize
these defenses. Section 252’s defenses are in keeping, however, with the well-accepted rule of
construction that a statute should not be interpreted to produce an absurd result.
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Section 252(1) provides that conduct may be exempt from liability if it is within a “customary
license.” For example, Section 252(1) would provide a defense to trespassing where a landowner
has never previously objected to neighbors using his yard as a shortcut, even though it is posted
against trespassing. Section 252(1)’s defense is not available, however, where a license has been
“expressly negatived by the person whose interest was infringed” or is inconsistent with the relevant
offense.

Section 252(2) recognizes a defense for conduct that, although technically constituting an
offense, is too trivial to fairly warrant a criminal conviction. For example, one might technically
commit an offense for being less than a minute late in reporting for periodic detention. See proposed
Section 5307(1), (2)(b).

Section 252(3) provides a defense where one did not actually cause the harm or wrong at
which the offense is aimed. Sections 252(3) also provides that the court may not dismiss a charge
on the basis of a defense set forth in Section 252 without filing a written statement of its reasons for
doing so.

Section 502.253. Prosecution When the Defendant Satisfies the Requirements
of More than One Offense

Corresponding Current Provision(s): 505.020

Comment:

Generally. This provision sets out the rules for prosecuting persons whose conduct may
violate two or more offenses at the same time. Sections 502.253 and .254 attempt to ensure that
convictions for multiple related offenses are logical, that they track the legislature’s intention as
what are different harms, and that comport with constitutional double jeopardy requirements.

Relation to current Kentucky law. Section 253 is the same as the first sentence of
current KRS 505.020(1), except that the phrase “single course of conduct” in KRS 505.020(1)

has been replaced with the phrase “same conduct.”

Section 502.254. Conviction When the Defendant Satisfies the Requirements
of More than One Offense or Grade

Corresponding Current Provision(s): 505.020; 506.110

Comment:

Generally. Section 254 defines the circumstances under which a person may receive
multiple convictions when he satisfies the requirements of more than one offense. Significantly, this
Section does not restate (or even directly relate to) the constitutional prohibition on double jeopardy,
but is more comprehensive, addressing broad general issues regarding the appropriateness of
multiple liability that go beyond the Constitution’s minimum requirements. Moreover, this Section
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does not address any procedural issues relating to how, or when, a jury is to be instructed regarding
various offenses, such as “included offenses” of charged offenses. Section 254 speaks only to the
issue of when multiple liability is appropriate and allowed under the proposed Code.

Relation to current Kentucky law. No state has ever developed a clear statute seeking
to explain comprehensively the basis for punishing multiple offenses. Instead of making an effort to
set out underlying principles to guide judgment, legislatures almost always simply lean on the notion
of'an “included offense,” an idea borrowed from constitutional double jeopardy law, which itself
is murky, if not incoherent. The “included offense” concept has not proven useful or clear as a
guide to determining when multiple liability is appropriate. Decisions regarding the propriety of
imposing multiple liability have, for the most part, been delegated to the courts, with predictably
unpredictable results.'® This issue is too critical to allow ad hoc decision-making rather than at
least attempting to provide legislative guidelines or an explanation of suitable criteria.

This issue is critical given that the proposed Code also seeks to define a new liability
scheme that would eliminate concurrent sentences. Currently, the issue of multiple liability can
effectively be swept under the rug, as a court can enter additional convictions that have no practical
consequence in terms of the defendant’s total liability. But if we take seriously the project of
imposing additional liability for all the distinct harms (and only the distinct harms) a defendant has
caused, we also need to take care in describing the conditions under which multiple liability is, or
isnot, allowed.

Consider the case where an offense has both a “base offense” and an aggravating factor,
such as causing physical injury, that increases the offense’s grade, and there is another offense that
prohibits the aggravating factor (causing injury) specifically. Although it may be true that the second
offense and the aggravated form of the first offense (considered as awhole, rather than considering
the aggravator specifically) each requires something that the other does not. Even so, counting the
same harm toward both the aggravator and a distinct offense may amount to “double counting” of
a single harm. See, e.g., Grundyv. Com.,25 S.W.3d 76 (Ky. 2000), (allowing convictions for
both first-degree burglary, based on physical injury aggravator, and second-degree assault, under
intentional physical injury with a dangerous instrument theory, as “each required proof of a fact or
facts unique to each charge™); McClainv. Com., 607 S.W.2d 421 (Ky. 1980) (affirming convictions
for first-degree escape and first-degree assault).

' For example, the Kentucky Supreme Court recently overturned a line of double-jeopardy precedent.
See Com. v. Burge, 947 S.W.2d 805 (Ky. 1996), cert. denied, 118 S. Ct. 422 (overruling Ingram v Com., 801 S.W.2d
321; Waldenv. Com., 805 S.W.2d 102; Hallv. Com., 819 S.W.2d 3; Jones v. Com., 756 S.W.2d 462; Hellard v.
Com., 829 S.W.2d 427; Hamiltonv. Com., 659 S.W.2d 201; Dennyv. Com., 670 S.W.2d 847).
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Atthe same time, there may be cases where one offense is technically an “included offense™
of another, but under the facts of the case, each offense represents a distinct harm or wrongful act.
Cf. Bushv. Com., 839 S.W.2d 550 (Ky. 1992) (disallowing conviction for both DUI and wanton
murder). One difficult issue under “included offense” analysis is whether there can be liability for
two offenses where one includes efforts toward the other: for example, burglary (which requires
an intent to commit a felony) and the subsequent felony. The purpose of the burglary offense is to
punish the intrusion itself, which represents an independent harm from the later felony; it makes
sense, then, that the later felony should not be discounted or merged into the burglary offense. The
same is true of the current Code’s definition of robbery, which punishes the discrete harm of
intimidation and fear created “in the course of committing theft”” and does not require a completed
theft, but only the “intent to accomplish the theft.” KRS 515.020, 515.030. But see, e.g., Jordan
v. Com., 703 S.W.2d 870 (Ky. 1985) (where defendant who has pled guilty to theft is subsequently
found guilty of first-degree robbery arising out of same circumstances, theft plea must be eliminated);
ct. Marshall v. Com., 625 S.W.2d 581 (Ky. 1981) (pointing gun at certain persons prior to
seizure of loot, which gave rise to wanton endangerment charge, was in reality part of elements of
robbery and could not be punished separately); Watson v. Com., 579 S.W.2d 103 (Ky. 1979)
(terroristic threat is included in wanton endangerment).

Section 254 defines a comprehensive statutory provision addressing the propriety of multiple
convictions for separate offenses. Importantly, Section 254 does not alter current law regarding
when a jury may be instructed on, or find a defendant guilty of, multiple offenses or included
offenses.!” Section 254 imposes limitations on multiple judgments of conviction by the court, as
opposed to multiple guilty verdicts by the jury, where an offender satisfies the requirements of
more than one offense.

Section 254(1) does not employ the concept of an “included offense,” which is significant
in the context of jury instructions, but is conceptually separable from the question of when multiple
liability should be allowed. The rules established in Section 254 do not depend on consideration
of the particular facts of specific cases. Rather, they present issues of law'8 regarding how defined
offenses relate to each other — specifically, whether their relation is such that multiple liability is
appropriate, or whether imposing liability for one offense would needlessly and improperly duplicate
liability already imposed by a conviction for another offense. Accordingly, a court’s finding regarding
the appropriateness of multiple convictions for two separate offenses would be binding on all
future cases involving those same offenses, enhancing predictability, stability, and evenhandedness
in the imposition of multiple liability.

17 As to that issue, see, e.g., Com. v. Day, 983 S.W.2d 505 (Ky. 1999) (“An instruction on a lesser
included offense is required only if, considering the totality of the evidence, the jury could have a reasonable
doubt as to the defendant’s guilt of the greater offense, and yet believe beyond a reasonable doubt that he is
guilty of the lesser offense.”).

'8The propriety of multiple convictions under Section 254 is question of law for the court, rather than
a question of fact for the jury. In some instances, the court may be able to withhold jury instructions for an
offense because Section 254 would preclude a conviction. To avoid the risk of a reversal requiring a new trial,

however, the court might be wise to postpone such determinations until after the jury has returned its verdicts.
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Section 254(1)(a) defines rules to limit liability for multiple offenses when those offenses
are “based on the same conduct.” Importantly, Section 254(1)(a) does not in any way limit
convictions for related offenses arising out of different conduct. For example, Section
254(1)(a)(1)(A) would preclude assault liability where the bodily harm involved consists solely of
sexual penetration that is accounted for by a sexual assault conviction. Multiple liability would be
appropriate, however, where the bodily harm involved is independent of the sexual penetration —
such as where the defendant hits the victim in the course of a sexual assault. Similarly, Section
254(1)(a)(1)(B) would preclude convictions for both homicide and assault where the defendant
shot the victim with a single bullet, but would not bar convictions for both offenses where the
defendant caused bodily harm with one shot and death with another.

Section 254(1)(a) imposes additional requirements, however, so that multiple liability is
not barred for all situations where the same conduct may constitute multiple offenses. Section
254(1)(a)(i)(A) precludes liability for two offenses arising out of the same conduct where one
offense is concerned with a harm or wrong that is “entirely accounted for by” the other offense.
Rather than considering the theoretical possibility of committing one offense without committing
another, the proposed standard calls for a consideration of the relevant offenses’ purposes. Consider
the following examples:

The proposed multiple-conviction provision would preclude convictions for both
sexual assault by the use of force and unlawful restraint based on the same conduct. Cf.
proposed Section 513.1301(1)(b) (defining sexual assault by force); proposed Section
1401(2) (defining unlawtful restraint). Nevertheless, multiple liability would be appropriate
where the sexual assault and unlawful restraint are based on different conduct. For example,
an unlawful restraint conviction could be based on a lengthy detention that was independent
of, and occurred before or after, a sexual assault.

Convictions would not be permitted, based on the same conduct, for both
aggravated sexual assault under proposed Section 513.1301(3)(b) and assault under
proposed Section 512.1201. Section 1301(3)(b)’s aggravation fully accounts for the
assault offense’s focus on bodily harm. A conviction for assault would be permitted,
however, where a factor other than bodily harm (such as the victim’s age) aggravates the
sexual assault offense, or where the sexual-assault aggravation is based on different conduct.

Section 254(1)(a)(i)(A) would not bar convictions for both sexual assault and
incest based on a single act of sexual penetration, insofar as sexual assault does not in any
way account for the harm to families at which the incest offense is aimed. Cf. proposed
Section 513.1301 (defining sexual assault); proposed Section 541.4102 (defining incest).
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Section 254(1)(a)(i)(A) would bar convictions for both criminal coercion and
terroristic threats based on the same threat to commit an offense, insofar as the coercion
offense accounts for the harm of causing fear that is criminalized by the threat offense. Cf.
proposed Section 512.1203 (defining terroristic threats); proposed Section 514.1403
(defining criminal coercion).

Where a defendant obtains property by conduct that is itself criminal, Section
254(1)(a)(1)(A) will often permit liability for both theft and the other offense. For example,
liability for both theft by deception and forgery would be appropriate where one acquires
property by passing a counterfeit bill, insofar as the offense of theft does not account for
the forgery offense’s harm of undermining public confidence in paper currency and the
monetary system. See proposed Section 521.2103 (defining theft by deception); proposed
Section 531.3101 (defining forgery).

Section 254(1)(a)(1)(A) would bar convictions for both burglary and trespassing
based on the same entry into a building. Cf. proposed Section 523.2301 (defining burglary);
proposed Section 523.2302 (defining criminal trespass). The harm addressed by the
offense of trespassing (interfering with property, and perhaps privacy, interests by physical
intrusion) is fully accounted for by the offense of burglary — which, after all, is essentially
a compound offense consisting of trespassing and an attempt to commit another offense.

In like manner, Section 254(1)(a)(i)(A) would also preclude liability for both burglary
and attempted theft where the burglary charge is premised on the defendant’s intention to
steal property upon entering a building. Section 254(1)(a)(i)(A) would not preclude liability
for both burglary and attempted theft, however, where a burglary conviction is premised
upon the defendant’s intention to commit a second offense. Liability for both burglary and
theft would also be appropriate where a burglar actually steals property, given that the
offense of burglary does not account for the completed theft offense’s harm of actually
taking another’s property. The same would be true of robbery and theft: liability for both
robbery and an attempted theft would not be allowed, but liability for both robbery and a
completed theft would be allowed.

Section 254(1)(a)(i)(A) would not prevent convictions for both contributing to the
delinquency of aminor and the inchoate offense of solicitation based on the same solicitation
to commit an offense. Cf. proposed Section 541.4107(1) (defining oftense of contributing
to delinquency of minor). In such a case, the inchoate offense does not account for the
harm of corrupting a juvenile, while the contribution offense does not account for the harm
of the underlying offense. The proposed Code’s contribution offense operates, rather, as
an “add-on” offense that provides additional punishment beyond that imposed for soliciting
an adult to commit an offense.
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The proposed multiple-conviction provision would also not bar liability for both
official misconduct and any other offense the misconduct constitutes. Liability for official
misconduct may, but need not, arise from conduct that is itself criminal. Cf. proposed
Section 551.5103 (defining official misconduct). The proposed misconduct offense punishes
the harm of abusing authority by certain conduct, but does not account for any independent
harm caused by such conduct. For example, an official-misconduct conviction premised
on embezzlement of public funds would not account for the wrongful taking of property
addressed by the theft offense.

Section 254(1)(a)(i)(A) would not preclude liability for both escape and the offense
for which the offender was originally in custody. Cf. proposed Section 5307 (defining
escape). The offense of escape punishes the harm of interfering with governmental
operations, but of course does not account for the harm of the underlying offense — for
which, in a great number of escape cases, the offender will already be under sentence.

Section 254(1)(a)(1)(B), which is substantively similar to KRS 505.020(2)(d), prevents
convictions for two offenses based on the same conduct where the harm or wrong of one offense
is “of the same kind, but lesser degree than” the harm or wrong of the other offense. This provision
would, for example, prevent liability for both sexual assault and sexual abuse based on the same
conduct. Cf. proposed Section 513.1301 (defining sexual assault); proposed Section 513.1302
(defining sexual abuse). Section 254(1)(a)(i)(B) also precludes convictions for both homicide
and assault based on the same conduct. Cf. proposed Section 511.1101 (defining first-degree
murder); proposed Section 512.1201 (defining assault).

Sections 254(1)(a)(i1) and (iii) prevent multiple convictions for specific and general offenses
punishing the same conduct, or offenses that differ only in their culpability requirements, or offenses
defined as a continuing course of conduct. Section 254(1)(a)(ii)(A) precludes multiple convictions
where two offenses differ only in that one prohibits a kind of conduct generally and the other
criminalizes a specific kind of such conduct.

Section 254(1)(a)(ii)(B), which is substantively similar to KRS 505.020(2)(c), provides
that multiple liability may not be imposed where two offenses differ only in that “one requires a
lesser kind of culpability than the other.” Where one causes the death of a single person, for
example, convictions would not be permitted for both first-degree murder (which requires knowingly
causing death) and second-degree manslaughter (which requires recklessly causing death). The
Kentucky courts have similarly held that multiple homicide convictions may not obtain from a
single death.
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Section 254(1)(a)(iii), which is nearly identical to current KRS 505.020(1)(c), limits multiple
liability for offenses defined as a continuing course of conduct based on uninterrupted conduct.
For example, the proposed offense definition for bigamy reaches one who “resides in the State™
after a second marriage. Section 254(1)(a)(iii)’s rule makes it clear that multiple bigamy convictions
would not appropriate based on a defendant’s single, uninterrupted residence in Kentucky. Cf.
Brownv. Ohio, 432 U.S. 161, 169 (1977) (“The Double Jeopardy Clause is not such a fragile
guarantee that prosecutors can avoid its limitations by the simple expedient of dividing a single
crime into a series of temporal or spatial units.”). (Section 254(1)(a)(iii) allows the legislature to
circumvent this general rule against multiple convictions, however, by expressly providing that
specific periods of continuing conduct constitute separate offenses.)

Section 254(1)(b)(i) adopts the current rule of KRS 506.110(1) prohibiting convictions
for both an inchoate offense and the completed offense, but expands that rule to all inchoate
offenses, rather than only attempt. Section 254(1)(b)(i1) prohibits simultaneous convictions for
both (1) an inchoate offense toward commission of a target offense, and (2) any offense that is so
closely related to the target offense that Section 254(1)(a) would bar liability for both the target
offense and that other offense. For example, 254(1)(b)(ii) would preclude convictions (based on
the same conduct) for both battery and attempted aggravated battery, or for attempted battery
and aggravated battery.

Section 254(1)(c), preventing convictions for multiple inchoate offenses toward a single
substantive offense, adopts the same substantive rule as exists in current KRS 506.110(3).

Section 254(1)(d) states that a person cannot be convicted of the same offense twice
where one conviction is based on his own conduct and one is based on his complicity for the
conduct of another participant in the offense. Thus, where two people jointly commit the offense
of home invasion, each may be convicted on one count of home invasion, but not for another count
based solely on the accountability of each for the conduct of the other. The current Code contains
no such explicit rule, although the proposed rule seems to be consistent with Kentucky law.

Section 254(1)(e), prohibiting legally inconsistent simultaneous convictions, is identical to
KRS 505.020(1)(b).

Section 254(2) makes clear that where multiple convictions conflict and only one may be
entered into jJudgment, the court must enter a conviction for the most serious of those offenses (or
the more serious of two grades of the same offense). This rule is consistent with current Kentucky
law.

Section 254(3) defines “inchoate offense” and “substantive offense.”
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Section 502.255: Definitions
Corresponding Current Provision(s): [various]

Comment:

Generally. This provision collects the defined terms used in Chapter 502.

Relation to current Kentucky law. For discussion of the relationship between Chapter
502’s defined terms and current law, refer to the commentary for the provision in which the term in
question is defined.
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CHAPTER 503. IMPUTATION OF OFFENSE ELEMENTS
COMMENTARY

Many traditional doctrines inculpate a person despite the absence of a required
element of the offense definition. For example, if a person causes another to engage
in conduct constituting a criminal offense, the person may be liable for the offense
even though he has not performed the required conduct himself. The person is liable
despite the absent element(s) because the conduct of the other person (the principal)
is imputed to him under the doctrine of complicity. Similarly, a culpable mental state
(typically, recklessness — the conscious disregard of a known risk) commonly is im-
puted to a person if he lacked such a mental state because of his voluntary intoxication.
Under these doctrines, although the person does not satisfy the required offense ele-
ment, some other behavior on the person’s part makes it appropriate to impute that
element and hold him liable for the offense.

Section 503.301. Accountability for the Conduct of Another

Corresponding Current Provision(s): 502.010-040; 506.020-.040, .080-.100

Comment:

Generally. This provision sets forth the circumstances in which one person may be held
accountable for the conduct of another person.

Relation to current Kentucky law. Sections 503.301(1)(a) and (b) are substantively
similar to KRS 502.010(1) and 502.020, respectively, in defining complicity liability. However,
Section 301(1)(a) imposes complicity liability generally for causing “another’ to commit an offense,
rather than only for causing “an innocent or irresponsible person” to do so, as current 502.010(1)
does. One who causes another person to commit an offense should be held accountable whether
the other person was “innocent” or not. Section 301(1)(b), like KRS 502.020, defines a second
standard of liability where the defendant intentionally assists in planning or committing the offense.
(Note that the intent requirement applies only to the person’s conduct; as to the offense’s
circumstances or result, the person must have the culpability required by the offense definition.)
The term “conspire,” as used in this Section, has the same meaning as in Chapter 508. Section
301(1)(c), allowing for complicity liability if an offense definition specifically provides for it, has no
corresponding provision in the current Code.

Section 301(2)(a), providing an exception to accountability if the person in question is a
victim of the offense, has no corresponding provision in the Penal Code. Section 301(2)(b) is
substantively similar to KRS 502.040(1). Section 301(2)(c) is similar to current 502.040(2).
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Section 301(3) is substantively similar to KRS 502.030(1). Section 301(3) adds the
phrase “upon proof that the objective elements of the offense are satisfied,” clarifying that the
accomplice still is liable even if the person assisted lacks the requisite mental state or has an
excusing condition. In such a situation, all the objective elements for liability are satisfied, although
the principal may not be held liable for an offense. Section 301(3) also finds support in current
502.010, which explicitly provides for complicity liability where the person performing the offense
conduct may not be convicted.

Section 301(4) and (5) are substantively similar to KRS 506.010(3), imposing attempt
liability for attempt to aid in an offense.

Section 301(6) is comparable to KRS 506.080(1) for knowing complicity, also referred
to as facilitation. (The exemptions in KRS 506.090 and 506.100 are covered by Section 301(2)
and (3).) The grading of the offense in Section 301(6)(a)-(b) is similar to KRS 506.080(2). The
grading differences in current law give facilitation more of a “discount” from the substantive offenses
than they give for attempt liability.

Section 503.302. Voluntary Intoxication
Corresponding Current Provision(s): 501.080(1); 501.010(2) and (4)

Comment:

Generally. This provision defines what constitutes voluntary intoxication and governs the
imputation of culpability to a person who commits an offense after becoming voluntarily intoxicated.
(For rules governing conduct performed under the influence of involuntary intoxication, see proposed
Section 505.506 and corresponding commentary.)

Relation to current Kentucky law. Section 503.302(1) is substantively similar to current
KRS 501.080(1). Both recognize the prevailing idea that intoxication generally does not provide
a defense to a criminal charge, except where the intoxication negates an element of the offense.
The commentary to current KRS 501.080(1) indicates that the “element” to which the statute
refers typically is the capacity to form the required culpable mental state. Thus, where a person
successfully demonstrates he did not know what he was doing because he was intoxicated, this
defense precludes conviction for an offense that requires a showing of intent. Section 302(1)
expresses this more clearly by requiring within the statute itself that intoxication negative “a required
culpability element of the offense.”

Section 302(2) creates a rule specifying that voluntary intoxication allows imputation of
recklessness even if the person’s intoxication prevented him from actually having a reckless mental
state (i.e., prevented him from being aware of a substantial risk he should have recognized). This
parallels the rule set out in the last sentence of KRS 501.020(3). (In keeping with that provision,
Kentucky judicial decisions have allowed a voluntary intoxication “defense’ only for offenses that
require intent or knowledge. See Brownv. Com., 575 S.W.2d 451 (Ky. 1978).)

Section 302(3)(a) and (b), defining “intoxication” and “voluntary intoxication,” are identical
to current KRS 501.010(2) and (4), respectively, except that 302(3)(b) replaces the word “duress™
with “circumstances.”

184



Chapter 503: Imputation of Offense Elements

Section 503.303. Divergence Between Consequences Intended or Risked and
Actual Consequences

Corresponding Current Provision(s): 501.060

Comment:

Generally. This provision addresses the problems of legal causation that arise where the
actual (harmful) results of a person’s conduct vary from the (harmful) results the person intended,
foresaw, or risked. This is sometimes described as the “transferred intent” situation. Where a
person intends, foresees, or risks one result that would be an offense and ends up causing or
risking another result that is also an offense, liability may be imposed for the unintended offense
that actually results. (Where a person causes both the intended result and another result that is
also an offense, he may be held liable for both offenses. Where the intended result does not occur,
the person may be held liable for attempting to commit the intended offense as well as for committing
the unintended offense.)

Section 503.303(1) uses the term “consequence” instead of “result” because in some
cases, it may be ambiguous whether an offense element is a circumstance element or a result
element, as those terms are defined in proposed Section 202. For example, if an offense prohibits
causing injury to a police officer, it is unclear whether the result requirement is “injury” and the
“police officer” element is merely an attendant circumstance of that result, or whether the result
requirement is “injury to a police officer” specifically. Section 303(2) avoids this ambiguity by
including attendant circumstances within the definition of “consequence.”

Relation to current Kentucky law. Section 303 is substantively similar to current KRS
501.060(2)(a) and (3)(a) in its application of the doctrine of transferred intent to intentional, reckless,
and negligent offenses. Section 303(1)(a) and (b) set forth the circumstances in which the required
culpability of a particular result is deemed established, notwithstanding the variance between actual
results and the results intended or created by defendant’s risk-taking. The first of these circumstances
is the situation where the results differ only in the respect that a different person or property is
injured or affected. Thus, where an actor intends to kill one person but kills another, liability may
be imposed. See Smithv. Com., 734 S.W.2d 437 (Ky. 1987) (intentional context); Lofthouse
v. Com., 13 S.W.3d 236 (Ky. 2000) (reckless or negligent context). The second circumstance
occurs where the intended harm was as or more serious than the actual resulting harm, as where an
actor intends to kill a person but only injures him.
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Section 503.304. Mistaken Belief Consistent with a Different Offense

Corresponding Current provision(s): 501.070(2)

Comment:

Generally. This provision applies to those situations where a person has a mistaken
belief, but is not entitled to a defense because even under his mistaken view, he was committing an
offense. The provision imputes culpability as to the committed offense based on the person’s
culpability as to the intended offense.

Relation to current Kentucky law. Section 503.304 is substantially the same as current
501.070(2), but has been restated for clarity. The phrase “another offense’ has been changed to
“another offense of the same or higher grade.” This change highlights that it is inappropriate to
impute culpability as to a more serious offense based on actual culpability as to a less serious one.

Section 503.305: Definitions
Corresponding Current Provision(s): [various]

Comment:

Generally. This provision collects the defined terms used in Chapter 503.

Relation to current Kentucky law. For discussion of the relationship between Chapter
503’s defined terms and current law, refer to the commentary for the provision in which the term in
question is defined.
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CHAPTER 504. JUSTIFICATION DEFENSES
COMMENTARY

Chapters 504, 505, and 506 address affirmative defenses of justification, excuse, and
nonexculpatory defenses, respectively. Justifications and excuses are similar, because both exculpate
a person, that is, they are defenses based on the defendant’s blamelessness. Justified conduct
adheres to the criminal law’s rules of conduct and should be encouraged, or at least tolerated, in
similar future situations. Deciding whether conduct is justified requires that one focus on the
person’s act and its circumstances, rather than on the person. Under special justifying circumstances,
the harm caused by justified behavior is outweighed by the need to avoid an even greater harm or
to promote a greater societal interest. For example, for the justification of self-defense, the
defender’s right to bodily integrity, combined with the wrongfulness of the physical harm threatened,
entitle a person to use physical force against another even though such force is normally not condoned.

Section 504.400. General Defenses

Corresponding Current Provision(s): 503.020

Comment:

Generally. This provision explains the implications of the existence of a defense for a
person’s possible criminal or civil liability. Section 504.400(1) states a principle implicit in the
notion of a “defense’: it applies even if one has done something that would otherwise constitute an
offense. Section 400(2) explains that a defense to criminal liability is not necessarily a defense to
civil liability. The determination that a person’s conduct does not merit criminal liability does not
automatically shield that person from bearing the costs of that conduct.

Relation to current Kentucky law. This provision is substantively similar to KRS 503.020
and reflects current law. See Holbrookv. Com., 925 S.W.2d 191 (Ky. App. 1995) (directed
verdict of acquittal should be granted when the evidence conclusively establishes justification).

General Comment Regarding Justifications:

Justifications differ from excuses in that they relate to specific conduct, not specific persons
— although sometimes, only particular persons are authorized to perform the justified conduct. In
other words, an act is (or is not) justified, whereas an actor is (or is not) excused. Justifications
exist independently of an actor’s state of mind: in common-law legal terms, a justification negates
the existence of an actus reus, not the existence of a mens rea.
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This distinction is important because a defense’s status as a justification, an excuse, or a
nonexculpatory defense has significant legal implications. For example, a person acting in self-
defense may be assisted by others, and may not legally be interfered with. On the other hand, an
aggressor is entitled to resist a person who mistakenly believes himself to be acting in self-defense;
such a person, even if excused, is not justified. Moreover, because justifications recognize conduct
that is socially acceptable, and often desirable, it is sensible to require the prosecution to prove that
conduct was not justified. Excuses and nonexculpatory defenses, by contrast, operate to prevent
liability for harmful conduct that would ordinarily constitute an offense. Accordingly, and because
the state-of-mind or other evidence relevant to an excuse or nonexculpatory defense is frequently
within the control of the defendant, it is sensible to shift the burden of proofto the defendant for
those defenses. (See Sections 504.411, 505.501, and 506.601 and corresponding commentary.)

Section 504.411. General Provisions Governing Justification Defenses

Corresponding Current Provision(s): None

Comment:

Generally. This provision sets forth the general rules governing the use of justification as a
defense. Section 504.411(1) creates a specific provision mandating the supremacy of specific
justification defenses over more general ones. This reflects the fact that the more specific justifications
represent the legislative determinations that have been made concerning liability for specific types
of conduct. At the same time, Section 411(2) makes clear that conduct may relate to several
justification rules at once — for example, an aggressor’s conduct may threaten both a person’s life
and his property. Where this is the case, the actor may act according to the allowances of any
relevant justification — for example, in the above situation, if the self-defense provision authorizes
deadly force, the person may employ such force even though the defense-of-property provision
standing alone would not allow it.

Section 411(3) makes clear that where conduct is justified, a person may not unlawfully
impede, and may lawfully assist, such conduct. Finally, Section 411(4) and (5) govern circumstances
where the actor seeking to use justification has caused the situation that gives rise to the justification
for his conduct. Section 411(4) clarifies that such circumstances will not necessarily prevent a
person from making use of the justification. However, Section 411(5) qualifies the applicability of
411(4) in those circumstances where the person causing the situation has acted with culpability.

Relation to current Kentucky law. Section 411(1) maintains the principle in current
KRS 503.030(1) and KRS 503.040(1) that allows the choice-of-evils and execution-of-public-
duty justifications only when they are not inconsistent with other justifications or with other parts of
the Code. This is also in keeping with Kentucky law regarding statutory construction, which
provides that “the specific provisions of statutes take precedence over general provisions.” See
Hughes v. Com., 875 S.W.2d 99 (Ky. 1994).
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Sections 411(2) to (4) have no corresponding provisions in the current Code. However,
Kentucky courts have recognized the principle, reflected in Section 411(2), that a defendant is
entitled to an instruction on any relevant defense he seeks to assert. See Springer v. Com., 998
S.W.2d 439 (Ky. 1999) (defendant in homicide is entitled to both self-protection and intoxication
instructions if competent evidence is produced that would establish such defenses). See also
Taylor v. Com., 995 S.W.2d 355 (Ky. 1999).

Section 411(5) is substantively similar to KRS 503.030(2) and 503.060(2). This provision
makes clear that where a person was culpable in causing the circumstances that give rise to the
justification, he may not rely on justification as a defense.

Section 504.412. Lesser Evils
Corresponding Current Provision(s): 503.030(1)

Comment:

Generally. This provision ensures that conduct will not give rise to criminal liability where
the conduct is objectively necessary to avoid a threatened harm even greater than that caused by
the conduct itself. For example, a druggist may dispense drugs without a prescription to alleviate
suffering in an emergency, and an ambulance may exceed the speed limit or pass through a traffic
light.

Relation to current Kentucky law. Sections 504.412(1) and (2) are substantively similar
to current KRS 503.030(1), except that the proposed Section refers to avoiding a “harm or evil”
instead of a “public or private injury,” and also shifts the requirement of immediacy from the
perceived threat to the person’s need to respond to the threat. Some threats, although foreseeable,
may not become “imminent” for some time — at which point it may be too late to respond and
prevent the threat. For example, the crew on a ship that is leaking or has low rations, but whose
captain refuses to return to port, may not face the imminent threat of capsizing or starvation for
some time, at which point the ship may be too far out to return to shore. At the same time,
forbidding the crew to mutiny until such action becomes immediately necessary — until they have
reached the “point of no return” — gives the captain time to relent.

Like Section411(1), Section 412(3) follows the principle of statutory construction recog-
nized by Kentucky law that specific provisions of statute take precedence over general provisions.
See Hughes v. Com., 875 S.W.2d 99 (Ky. 1994). As such, Section 412(3) denies the use of
“lesser evils™ as a justification where the legislature has evidenced plain intent to impose criminal
liability, notwithstanding the possibility that the conduct may satisfy the requirements of “lesser

evils.”
A Kentucky court has stated, inconsistent with the current statute, that the defendant has

the burden of proving a “lesser evils” defense. See Peak v. Com., 34 S.W.3d 80 (Ky. App.
2000); proposed Section 500.106(2) and its commentary.
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Section 504.413. Execution of Public Duty

Corresponding Current Provision(s): 503.040

Comment:

Generally. This provision creates a justification for conduct explicitly permitted by a
governmental institution with the lawful power to authorize such conduct.

Relation to current Kentucky law. Section 504.413(1) is similar to KRS 503.040(1)
—and also to 503.040(2)(b), except that 413(1) justifies only objectively authorized conduct and
does not cover mistakes as to authorization. Section 413(1) is consistent with current case law,
which authorizes the public-duty defense for third parties whose actions are at the direction of a
public officer. See Bairdv. Com.,709 S.W.2d 458 (Ky. App.1986) (convicted felon entitled to
instruction as to defense where he admitted possession of a handgun, but sought justification
because he was doing undercover work for a police officer).

Section 413(2) is similar to KRS 503.040(2)(a), but justifies only objectively authorized
conduct and does not cover mistakes as to authorization.

Section 413(3) and (4) are similar to KRS 503.040(1).

Current KRS 503.040(2)’s mistake components are addressed by proposed Section
505.511.

Section 504.414. L.aw Enforcement Authority

Corresponding Current Provision(s): 503.090(1)-(3); 431.005

Comment:

Generally. This provision sets forth the requirements for the use of force, by a peace
officer or private citizen, necessary to bring a person into lawful custody, or to prevent a person’s
escape from custody.

Relation to current Kentucky law. Section 504.414(1)(a) is substantively similar to
KRS 503.090(1), but differs in two respects. First, it merges the language of KRS 503.090(1)(a)
and (c). Second, it clarifies the application of the provision to those who assist a peace officer at
such officer’s direction. This is in keeping with the extent of the justification provided by Section
413(1).

Section 414(1)(b) is substantively similar to KRS 503.090(2) and the relevant portion of
503.090(3), although it amends the language “deadly physical force” to “force likely to cause
death or serious physical injury” and “felony” to “forcible felony.” This change reflects the lan-
guage and reasoning used elsewhere in this Chapter.

Section 414(1)(c) tracks KRS 503.090(1)(c) in allowing the justification even where the
underlying warrant is unlawful, as long as the officer did not know it was unlawful.
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Section 414(2), regarding a private person’s use of force in making an arrest, has no
corresponding provision in the current Penal Code, although KRS 431.005 addresses a private
person’s power to make an arrest on his own volition.

Section 414(3) is substantively similar to KRS 503.090(3).

Section 414(4), defining “forcible felony,” has no corresponding provision in the current
Code. The limitation on effecting an arrest through deadly force to those arrests involving offenders
who have committed or will commit a forcible felony is consonant with the restrictions imposed by
Tennessee v. Garner, 471 U.S. 1 (1985).

Section 504.415. Use of Force by Persons with Special Responsibility for Care, Disci-

pline. or Safety of Others

Corresponding Current Provision(s): 503.110

Comment:

Generally. The provision sets forth the circumstances in which the use of force by those
with a special duty of care for others may be justified. This conduct — including parents’ or
teachers’ authority to protect or discipline children, wardens’ authority to impose order on a prison
population, and medical professionals’ need to administer care or restrain those posing a danger to
others or themselves — might not otherwise fall within the scope of the justifications set out in this
Chapter.”” Each part of the provision specifies the categories of person to whom it applies and the
range of conduct allowed. For example, Section 415(1) applies to any of the persons specified in
subsections (a) and (b), but imposes in subsection (¢) a general limitation on the acceptable use of
force by such persons.?

YSection 415 does not justify the use of force against a justified actor; the provision may not be used
to circumvent Section 416’s rule that the use of force in defense of another is justified only to the extent that it
is immediately necessary to defend against an aggressor’s use of “unjustified” force. For example, Section
415(1)(a) does not justify a father’s use of force against a police officer who is using justified force against his
son.

20 Note that, as with Chapter 504°s other defenses, an excuse defense may be available for one who
makes a mistake as to a justification set forth in Section 415. One who makes a reasonable mistake as to the
necessity of his force, for example, may be excused under Section 511. See proposed Section 511 and corre-
sponding commentary.
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Relation to current Kentucky law. This section is substantively similar to KRS 503.110,
recognizing that for persons who have a responsibility for the welfare of others, moderate physical
force in the satisfaction of such responsibility has traditionally been allowed. For example, a
“teacher is privileged to use whatever force is necessary” so long as it is not designed to cause a
serious risk of death or injury. See Holbrook v. Com., 925 S.W.2d 191 (Ky. App. 1995)
(teacher did not use excessive force in paddling student). Section 415(2) eliminates as redundant
current KRS 503.110(2)(b), requiring that the use of force by a corrections official must not be
forbidden by any other statute. Use of force exceeding an official’s authority would be unlawtful,
and thus unjustified.

As with the other provisions of this Chapter, defense for mistake as to a justification under
this Section is addressed in Section 505.511.

Section 504.416. Defense of Person

Corresponding Current Provision(s): 503.050(1) and 503.070(1)
Comment:

Generally. This provision justifies a person’s use of force to protect himself or another
from physical attack.

Relation to current Kentucky law. Section 504.416 merges the substantively similar
provisions in KRS 503.050(1) (governing protection of self) and KRS 503.070(1) (governing
protection of a third person). KRS 503.050(3) is not included within the proposed Code, as it
relates to evidentiary issues.

Asin Section 412, the requirement that the threatened use of force be imminent has been
replaced with a requirement that the need to use force be immediately necessary to afford a
defense. This change recognizes that in some instances, responses to a less than imminent threat
may not only be appropriate, but also necessary.

Section 416(2), defining “unjustified,” has no corresponding provision in the current Penal
Code. This term is used to make clear that, as Section 411(3) states, only unjustified conduct may
lawfully be resisted or interfered with. A person may not, for example, use force in “self-defense”
against a peace officer who is arresting him, as the peace officer’s conduct would be justified
under Section 414.

The use of deadly force to defend oneself or a third person, currently found in KRS
503.050(2) and 503.070(2), is addressed in Section 419. Mistakes as to the need to defend

oneself or a third person are covered by Section 505.511.
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Section 504.417. Defense of Property

Corresponding Current Provision(s): 503.080(1)

Comment:

Generally. This provision entitles the owner of property, or someone with a special
relation to the owner, to use force to protect such property from invasion, destruction, or theft.

Relation to current Kentucky law. This provision is substantively similar to, but more
general than, KRS 503.080(1). Section 504.417 streamlines KRS 503.080(1)(a)-(b), making a
general and cohesive rule rather than defining the justification by reference to the prevention of
different specific offenses. As inthe provisions in proposed Sections 412 to 416, a mistaken belief
that the defense of property is justified is governed under proposed Section 505.511. The use of
deadly force to defend property is addressed in proposed Section 419.

Section 504.418. Use of Force by Aggressor

Corresponding Current Provision(s): 503.060

Comment:

Generally. This provision denies an aggressor the use of justification as a defense where
he provokes another into assault for the purpose of using the assault as an excuse to respond.

Relation to current Kentucky law. Section 504.418(1) expands the circumstances in
which a justification defense is unavailable to an aggressor. Currently, this applies most often to
situations where the aggressor is resisting arrest, whether or not the arrest is lawful. See, e.g.,
Baze v. Com., 965 S.W.2d 817 (Ky. 1997). Section 418(1) broadens the unavailability of
justification to include circumstances in which the aggressor is attempting to commit, or is committing,
a forcible felony.

Section 418(2)-(3) are substantively similar to KRS 503.060(2)-(3).

Section 504.419. Use of Force Likely to Cause Death or Great Bodilv Harm

Corresponding Current Provision(s): 503.050(2); 503.070(2);
503.080(2)

Comment:
Generally. This provision limits the scope of this Chapter’s justifications by imposing
restrictions on the use of severe force.
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Relation to current Kentucky law. This provision merges the concepts in KRS 503.050(2)
and 503.070(2), governing the use of deadly force to defend oneself or another. It also replaces
KRS 503.080(2)’s broader privilege for the use of such force in the protection of property, which
permits deadly force to prevent the commission or attempt of a burglary, arson, or dispossession.

Section 419(2), defining “force likely to cause death or serious physical injury,” replaces
KRS 503.010(1)’s definition of “deadly physical force,” which is flawed to the extent it turns on
the intent or knowledge of the user. Section 419(2) instead bases its rule on the distinction between
force that is objectively likely to cause death or serious injury, regardless of the intent of the user,
and force that is not.

Section 504.420: Definitions

Corresponding Current Provision(s): [various]

Comment:

Generally. This provision collects the defined terms used in Chapter 504.

Relation to current Kentucky law. For discussion of the relationship between Chapter
504’s defined terms and current law, refer to the commentary for the provision in which the term in
question is defined.
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CHAPTER 505. ExcUSE DEFENSES
COMMENTARY

Like justification defenses, excuses are general defenses applicable to all offenses and
available even though the person satisfies the offense’s elements. However, excuse defenses
concentrate on the person’s lack of subjective blameworthiness, while justification defenses focus
on the person’s conduct. Excuses admit that the act may cause or threaten a harm the criminal law
normally disallows, but excuse the person because his characteristics or situation suggest that he
does not merit criminal liability. Criminal liability arises in part from the choice a person makes to
engage in conduct that constitutes a criminal harm. Without sufficient capacity to choose, blame is
improper. An excuse defense represents a legal conclusion that even though a person’s conduct is
wrong, liability is inappropriate because some characteristic of the person or his situation vitiates
the person’s blameworthiness.

Section 505.501: General Provisions Governing Excuse Defenses
Corresponding Current Provision(s): 504.020(3)

Comment:

Generally. Section 505.501 sets out general rules relating to all excuse defenses. These
rules are distinctly relevant to excuse defenses and may be articulated only in a Code that distinguishes
excuses from other defenses. (See general commentary preceding commentary to proposed
Section 504.411.)

Section 501(1) makes clear that excuses differ from justifications; justified conduct may
be assisted and may not be resisted, while neither of these collateral rules applies where a person
is excused but not justified. This is because it is not the act that is excused, but the actor; the act
is still considered improper and undesirable.

Sections 501(2) and 501(3) state that a person’s excuse remains valid even if he created
the conditions giving rise to the excuse, unless he did so with the same level of culpability required
by the offense. In such a situation, the basis for criminal liability is not the conduct causing the
offense (because that conduct is excused), but the actor’s earlier conduct in causing the conditions
ofhis excuse. Accordingly, the relevant culpability requirement must be applied to that earlier
conduct, and not to the later offense conduct. For example, a young person may join a gang
knowing that it frequently engages in criminal activity and, indeed, has its own “laws” requiring
participation in criminal activity. Later, the person may be forced by other gang members at
gunpoint to commit a crime he would otherwise not commit. Though the person might normally be
eligible for a duress excuse because he was compelled to commit the crime,?' the fact that he
knew about the gang’s customs and the likelihood that he would be forced into criminal activity
vitiates the rationale behind the defense and supports holding the gang member liable for his offense.

2l See infra proposed Section 507 and commentary.
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(This person, who knew of the gang’s tendencies, could be held liable for an offense requiring
knowledge; a person who was reckless as to the gang’s involvement in crime would, under Sections
501(3) and (4), be eligible for liability only for offenses requiring recklessness.)

Generally, one of three culpability rules is applied to a person’s conduct creating an excusing
condition: a general culpability rule of negligence, a general culpability rule of recklessness, or a
culpability rule tracking the culpability requirement for the (excused) offense ultimately committed.
Section 501(3) follows the third rule, as it seems appropriate to require the culpability normally
required for the offense committed rather than some alternative, possibly conflicting requirement.
A contrary rule would operate to impute criminal responsibility to persons based on an actual level
of culpability lower than that usually required for the offense in question.

However, as Section 501(3)(b) provides, the actor may also have a defense for that
earlier conduct, notwithstanding the fact that he had the requisite culpability when he performed
that conduct. For example, the gang member in the above scenario might have an immaturity
defense, or might have a defense of duress if he were forced against his will to join the gang in the
first place.

Section 501(4) states that a mistaken belief in an excuse, unlike a mistaken beliefin a
justification, cannot be a defense to criminal liability. While justifications relate to the context and
circumstances of an actor’s conduct, excuses relate to whether the actor suffers from a disability.
The actor’s own erroneous belief that such a disability exists (“I thought I was insane’) is not
relevant to a determination of criminal liability.

Section 501(5) states that the defendant has the burden of proving an excuse defense by
a preponderance of the evidence.

Relation to current Kentucky law. Sections 501(1), (3)(b), and(4) have no corresponding
provisions in current law.

Section 501(2) and (3)(a) differ somewhat from KRS 501.090(2), which denies the defense
of duress to a defendant who intentionally or wantonly places himself'in a situation where it is
probable that he would be subjected to coercion. Kentucky courts have refused to allow a
compulsion defense when it arises from the defendant’s own fault. See Foster v. Com., 827
S.W.2d 670 (Ky. 1991). Section 501(3)(a) defines a specific, but flexible, standard for what
constitutes “fault” in causing the conditions of one’s own excuse: if one’s culpability in creating the
conditions is equal to or greater than the culpability required for the offense itself, no excuse will be
allowed.
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Section 501(5) is consistent with KRS 504.020(3),which places the burden of persuasion
on the defendant on the issue of mental illness or retardation. Section 501(5) imposes on the
defendant the burden to prove all excuse defenses by a preponderance of the evidence.?

Under current law, the defendant must prove the insanity defense, but all other excuses
must be disproved by the state beyond a reasonable doubt once the defendant has introduced
some evidence on the issue. These evidentiary rules are inconsistent. Excuse defenses are all the
same in terms of both their underlying principles and their central evidentiary issue (the defendant’s
state of mind). Accordingly, they should be treated similarly with respect to the burden of proof.
Because excuses apply only to conduct normally considered criminal, and because all excuses
involve information and evidence uniquely in the possession of the defendant, the proposed draft
considers it appropriate to shift the burden to the defendant for excuses. In an excuse situation, the
defendant has admittedly caused an unjustified harm.

Section 505.502: Involuntary Acts: Involuntary Omissions

Corresponding Current Provision(s): 501.030(1); 501.010(3)

Comment:

Generally. Section 505.502 creates a defense for persons whose conduct would normally
constitute an offense, but was not voluntary and could not be controlled by the actor. The involuntary
act defense in Section 502(1) is applicable in cases where the defendant’s conduct is not the
product of his effort or determination, as where the defendant is sleepwalking or suffers a seizure.
This defense differs from the defenses of impaired consciousness (Section 503) or insanity (Section
504) in that the defendant’s lack of control over his conduct at the time of the offense need not
result from a confirmable psychological or physiological disease or defect. Atthe same time, in
most cases addressed by proposed Sections 503 and 504, the defendant’s impairment will not be
so severe as to render his conduct completely involuntary. Section 502(2) provides a similar
defense in cases where liability is based on an omission.

Relation to current Kentucky law. Section 502 takes the voluntariness element from
current KRS 501.010(3) — the rest of which is addressed in proposed Section 501.204 — and
creates a distinct provision treating involuntariness as an excuse, rather than describing voluntariness
as a basic offense requirement. Voluntariness does not describe the harm or evil of the offense, nor
is it a necessary component of the requirement of “an act™ as opposed to an omission. Rather,
involuntariness indicates that a person is not blameworthy for his conduct, even though that conduct
satisfies all requirements of an offense. In other words, involuntariness is an excusing condition —

22The court in Gall v. Com., 607 S.W.2d 97, 110 (Ky. 1980), overruled on other grounds by Payne v.
Com., 623 S.W.2d 867 (Ky. 1981) found that the correct terminology for the evidentiary burden issue for an
insanity instruction is “from the evidence” rather than “by a preponderance of the evidence.” Section 501(5),
by contrast, explicitly defines the defendant’s burden, clarifying what a defendant must prove in a case where
he relies on an excuse defense.
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it applies when special conditions or circumstances demonstrate an actor’s blamelessness for a
violation of the rules of conduct. Although current KRS 501.010(3) merges voluntariness with the
act requirement, Kentucky pre-Penal Code case law reflects a view of the voluntariness issue as a
potential excuse rather than an offense requirement. The courts have not treated voluntariness as
an element of the offense, but have seen its absence as an affirmative “automatism defense” rooted
in the absence of criminal responsibility, and regarding which the defendant is required to introduce
evidence. See Fain v. Com., 78 Ky. 183 (1879) (defendant who killed another while in
somnambulistic state exonerated because his conduct occurred while he was asleep).

Section 502(1) defines involuntary acts as acts that are “not a product of the person’s
effort or determination.” Current KRS 501.010(3) offers a definition of ““voluntary” which refers
to “bodily movement performed consciously as a result of effort or determination.”

Section 502(2)(a) provides a defense to persons who are incapable of performing a required
act. Imposing liability on such persons is inconsistent with any basis for criminal punishment;
granting a defense is consistent with similar provisions regrading incapacity to control one’s conduct,
as set out in proposed Sections 503, 504, and 506. Section 502(2)(a) is broader than current
KRS 501.030(1). The former applies when a person is either “mentally or physically incapable of
performing or otherwise cannot reasonably be expected under the circumstances to perform the
omitted act,” while the current law applies to a legal duty which a person “is physically capable of
performing.”

Section 502(2)(b) recognizes the potential conflict that arises when an actor may be subject
to omission liability if he does not act, yet may be subject to liability for commission of another
offense if he does act: for example, where the defendant is charged with failing to pay mandated
benefits, but is in liquidation or in bankruptcy proceedings that prohibit such payments. Because
Section 502(2)(b) applies only if the avoided act is unjustified, that act must be one that the
legislature has found significant and blameworthy, and that does not satisfy the “lesser evils™ provision.
Where this is the case, inaction is by definition a lesser or equal evil and therefore preferable to
action, even if the inaction would also normally constitute an offense. Section 502(2)(b) is necessary
to avoid the problem of conflicting liabilities. In the very limited (and perhaps only theoretical) set
of circumstances where the actor’s conduct is required by a legal duty, yet also constitutes an
offense and is not justified under a recognized justification defense, he should not be held liable for
his failure to act.

Section 505.503: Impaired Consciousness

Corresponding Current Provision(s): None

Comment:
Generally. This provision creates an excuse for cases where a person’s consciousness is

altered due to a physiological disease, rather than “mental illness or retardation” as in insanity, that
negates the person’s blameworthiness. This section recognizes that there can be physiologicalcauses
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of the kind of dysfunction that merits an excuse, like brain tumors, chemical imbalances, etc., that
may not qualify as “mental illnesses™ and thus may not fall within the scope of the insanity defense.
Additionally, the terms of Section 502’s “voluntary act” requirement are extremely strict and would
cover very few of these cases, as hardly any acts are not “a product of the person’s effort or
determination.” Section 503 covers acts that involve some cognitive control, and therefore fall
outside Section 502, but where there is still sufficient impairment of control that the person should

not be held accountable for his acts.
Relation to current Kentucky law. No provision in the current Penal Code corresponds

to Section 505.503, whose form is very similar to proposed Sections 504 and 506. Kentucky
case law, however, hints at the desirability of a specific defense of this kind. Courts have either
struggled to fit cases of the type Section 503 covers within the confines of the “automatism”
defense or the insanity defense, or have denied an excuse altogether. See, e.g., Smithv. Com.,
268 S.W.2d 937 (Ky. 1954) (approving instruction submitting a defense of “black outs caused by
epilepsy,” but not holding failure to give such an instruction to be reversible error); McGuire v.
Com., 885 S.W.2d 931 (Ky. 1994) (erroneous to instruct jury on asserted temporary mental
incapacity that goes beyond Penal Code’s statutory terms); Cooley v. Com., 459 S.W.2d 89
(Ky. 1970) (defendant who claimed that at time of fatal stabbing he did not know what he was
doing as result of psychomotor epilepsy not entitled to a specific instruction on epilepsy where
general instruction on insanity was given and adequately presented issue).

Section 505.504: Insanity

Corresponding Current Provision(s): 504.020, .120(4)

Comment:

Generally. This provision sets out a defense excusing persons who perform conduct
constituting an offense, but do so under the influence of an uncontrollable mental illness, making
criminal liability inappropriate.

Relation to current Kentucky law. Sections 505.504(1) and (2) are the same as KRS
504.020(1), but have been reorganized to enhance clarity.

Section 504(3)(a) is identical to KRS 504.020(2). Section 504(3)(b) explicitly excludes
from the definition of “mental illness or retardation” intoxication, which other proposed provisions
address. (See proposed Sections 503.302 and 505.506 and corresponding commentary.)

As to the burden of proof for insanity, see commentary for proposed Section 501(5).

Generally speaking, Section 504 does not incorporate, replace, or otherwise affect the
procedural provisions currently codified at KRS 504.030 to 504.150. It is anticipated that these
provisions will be retained, but relocated in the Revised Statutes by means of conforming amendments
legislation to be enacted with the proposed Code. Because those provisions relate to procedural
matters, they are properly addressed outside the Penal Code.
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One significant exception, however, is the “guilty but mentally ilI” verdict (GBMI), which
the proposed Code eliminates. The underlying basis for the GBMI verdict — that the insanity
defense has been subject to abuse — is empirically unsound. In addition, allowing the verdict
raises significant concerns. It is problematic for the factfinder (often a lay jury) to make a clinical
determination of whether an offender is in need of psychiatric treatment. The GBMI verdict also
enables, and encourages, jurors to consider matters unrelated to guilt, when determination of guilt
is their sole responsibility. Finally, a jury faced with the choice between a verdict of “not guilty by
reason of insanity” and GBMI may select the latter, not because it finds the offender blameworthy,
but because it believes the offender needs confinement and treatment. Such insane-but-dangerous
offenders should be dealt with through civil commitment standards rather than the GBMI verdict.
In Brownv. Com., 934 S.W.2d 242 (Ky. 1996), the Kentucky Supreme Court recognized that
the GBMI verdict raises significant policy concerns.

Section 505.505: Immaturity;: Transfer to Juvenile Court

Corresponding Current Provision(s): None

Comment:

Generally. This provision creates a “defense” for a defendant who can satisfy two
requirements: first, he must lack the maturity of an adult; and second, his immaturity must prevents
him from understanding the wrongfulness or nature of his criminal conduct. Any person under the
age of 18 who is found to be immature is automatically transferred to juvenile court.

Relation to current Kentucky law. Under Section 505.505, a defendant receives an
automatic immaturity defense until reaching the age of 12 years. Section 505 also provides a
conclusive presumption of immaturity for any defendant under age 16, and a rebuttable presumption
until that age that the defendant’s immaturity prevented him from appreciating the wrongfulness or
consequences of his actions. Defendants over age 16 are given no presumption (either as to
immaturity or as to inability to appreciate the wrongfulness of conduct), but may still litigate the
issue and obtain the defense if they can demonstrate (by a preponderance of the evidence, according
to proposed Section 501(5)) that they are entitled to it.

Section 505.506: Involuntary Intoxication

Corresponding Current Provision(s): 501.080
Comment:

Generally. Section 505.506 provides a defense for a person who commits an offense
while under the influence of a state of intoxication that he did not voluntarily create.
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Relation to current Kentucky law. Section 506 is substantively similar to current KRS
501.080(2), but replaces its negative phrasing (“is a defense only if . . . not voluntarily produced™)
with a more direct statement (“is excused if”). As with insanity, the formulation of the excuse is the
same as under current law, but has been reorganized to enhance clarity. (The voluntary intoxication
rule of KRS 501.080(1) is in fact a rule of imputation and is addressed in proposed Section
503.302.)

Section 505.507: Duress

Corresponding Current Provision(s): 501.090

Comment:

Generally. Section 505.507 defines a defense for persons who were forced to perform
a criminal act under coercion that an ordinary person would not be able to resist.

Relation to current Kentucky law. Section 507 is similar to current KRS 501.090 —
including that provision’s rejection of duress as a defense to intentional homicide — but creates a
“sliding scale” for duress rather than a fixed standard for the necessary level of compulsion. Current
law requires coercion “by the use of, or threat of the use of, unlawful physical force against him or
another person.” That formulation fails to recognize the possibility that a reasonable person might
feel compelled to commit a minor offense based on a serious, but less severe, threat. Section 507
requires “an unlawful threat that a person of reasonable firmness in the person’s situation would
have been unable to resist.” Under Section 507°s formulation, if the offense the actor is coerced to
commit is not especially serious, a less serious degree of coercion is necessary to make the defense
available.

Section 507(3) provides a list of factors to consider in determining whether the level of
coercion was sufficient to provide a duress defense. This list has been placed in brackets, as the
Reporter takes no position regarding whether or not it should be included in the provision. The
advantage of such an approach is that it allows the factfinder to consider all relevant facts and
circumstances, and suggests to the factfinder what factors may be relevant, without requiring the
defendant to satisfy arigid set of elements that may not be dispositive, or even significant, in every
case. Its possible disadvantage is that it may not list all relevant factors or may seem too much like
astrict “checklist.”

As to the rule of current KRS 501.090(2), under which persons who intentionally or
wantonly place themselves in a situation where duress is likely cannot claim the defense, see
Section 501(3) and corresponding commentary.
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Section 505.508: Ignorance Due to Unavailable Law

Corresponding Current Provision(s): None

Comment:

Generally. This provision upholds the legality principle of criminal law, which allows
criminal liability only where a written statement of the law’s commands exists prior to the alleged
violation of those commands. While ignorance of the law is generally not an excuse, fairness
dictates that citizens not be punished for conduct if the government provided inadequate notice of
the conduct’s prohibition. The rationale for criminal liability does not apply where the defendant

did not know, and could not reasonably have known, that his conduct was criminal.
Section 505.508(3) requires that the defendant not know that the conduct in question is

criminal. This prevents exploitation of the law’s unavailability by persons for whom that unavail-
ability was irrelevant.

Section 508(4) provides a set of factors to consider in deciding whether the law was made
available to a reasonable person. These factors focus both on the government’s efforts in making
the law available and on the defendant’s efforts in determining the actual state of the law. This list
has been placed in brackets, as the Reporter takes no position regarding whether it should be
included in the Code. (See commentary for proposed Section 507.)

Relation to current Kentucky law. Section 508 does not correspond to any current
Kentucky statute.

Section 505.509: Reliance Upon Official Misstatement of Law

Corresponding Current Provision(s): 501.070(3)

Comment:

Generally. Section 505.509, like Section 508, upholds the legality principle, but instead
of applying in the case where no statement of the law is available, it applies where an existing
official statement of the law is inaccurate, and a person relies on that inaccurate statement.

Relation to current Kentucky law. Section 509 is substantively similar to KRS 501.070(3).
However, Section 509 reorganizes the elements of the defenses in KRS 501.070(3)(a)-(d) into a
set of factors for the court to consider. This approach does not draw fixed, arbitrary lines as
current law does. The list of factors has been placed in brackets, as the Reporter takes no position
regarding whether or not it should be included in the Code. (See commentary for proposed
Section 507.)
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Section 505.510: Reasonable Mistake of Law Unavoidable by Due Diligence

Corresponding Current Provision(s): None

Comment:

Generally. Section 505.510 creates a defense for persons who, even after affirmatively
seeking in good faith to determine the law’s requirements, make a reasonable mistake as to those
requirements and unwittingly engage in prohibited conduct. The defense is allowed only if the
offender exercised due diligence in an effort to determine the law’s requirements, and only if the
subsequent mistake is reasonable. There is little likelihood that the defense would be subject to
abuse, as (under proposed Section 501(5)) the defendant has the burden of proving by a
preponderance of the evidence that he exercised due diligence, that he was honestly mistaken, and
that the mistake was reasonable.

Relation to current Kentucky law. Section 510 has no corresponding provision in current
Kentucky law.

Section 505.511: Mistake as to a Justification

Corresponding Current Provision(s): 503.120; 501.070(1)(c)

Comment:

Generally. This provision sets out a defense for people who perform conduct that
constitutes a defense, but do so under the mistaken impression that the conduct is legally justified
in their situation. Under Section 505.511, a person could have an excuse even if his mistake were
unreasonable, if he is charged with an offense of greater level of culpability than the person’s level
of culpability as to the mistake about the justification. Thus, a reckless mistake as to justification
would provide a defense to intentional murder, but not reckless homicide.

Relation to current Kentucky law. Section 511 reflects a rule comparable to KRS
503.120 and 501.070(1)(c), which allow a defense where a person “believes” himself to be
justified, unless his mistake involves culpability equal to that necessary to be liable for the offense
— for example, liability for reckless homicide would be allowed for a defendant who made a
reckless mistake as to whether he was justified. Section 511 has the same effect, but restructures
current provisions by dealing with all the mistake issues in one provision and treating mistake as an
excuse rather than a justification, thus leaving all of the justification defenses in purely objective
form to more clearly state the rule of conduct for persons to follow. A defense for some actors
who mistakenly believe themselves to be justified is appropriate, but is more properly addressed
by means of an excuse provision such as Section 511, as the rationale for this defense relates to the
actor’s mental state, not to whether the act itself is objectively justified.
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Section 511(5) retains the current rule that the Commonwealth bears the burden of
disproving the mistake defense beyond a reasonable doubt. As an excuse, this defense would
otherwise be subject to Section 501(5)’s burden-shifting rule.

Section 505.512: Definitions

Corresponding Current Provision(s): [various]

Comment:

Generally. This provision collects the defined terms used in Chapter 505.

Relation to current Kentucky law. For discussion of the relationship between Chapter
505°s defined terms and current law, refer to the commentary for the provision in which the term in
question is defined.
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CHAPTER 506. NONEXCULPATORY DEFENSES
COMMENTARY

Nonexculpatory defenses involve a balancing of competing interests similar to the balancing
that occurs for justification defenses. However, the nature of the balancing is different. Justification
defenses weigh the harm from the person’s act against the harm avoided or the benefit gained from
that conduct; a person can claim a justification defense when his conduct causes no net societal
harm. With nonexculpatory defenses, the person’s conduct creates no social benefit and avoids
no societal harm. The societal benefit from these defenses arises not from the person’s conduct,
but from forgoing imposition of liability for that conduct. The defenses further competing interests
that are deemed more important than imposing liability on guilty persons.

Section 506.601. General Provisions Governing Nonexculpatory Defenses

Corresponding Current Provision(s): None

Comment:

Generally. Section 506.601 describes the rules that govern the operation of the non-
exculpatory defenses set out in Chapter 506. Sections 601(1) and (2) parallel proposed sections
501(1) and (4). Conduct subject to a nonexculpatory defense (such as the use of force by an
incompetent person) may be resisted, whereas justified conduct (such as the use of force in self-
defense) may not. A person who is mistaken as to a nonexculpatory defense — who, for example,
thinks he has been entrapped by the police when he has not— is not entitled to any defense.

Section 601(3) provides that the defendant must prove all nonexculpatory defenses by a
preponderance of the evidence. Current Kentucky law shifts the burden of persuasion to the
defendant for the excuse defense of insanity. If such a burden-shifting rule is appropriate for an
excuse defense — under which the defendant would be considered blameless for committing the
offense — it should also apply to nonexculpatory defenses, under which the defendant makes no
assertion of a lack of responsibility for his offense. These defenses are not based on a judgment
that the underlying conduct is not harmful or that the actor is not blameworthy. They apply in
situations involving conduct ordinarily subject to liability, but where some alternative social interest
is deemed to override the assessment of criminal liability. Because these defenses do not exculpate,
the burden should be on the defendant to prove that one of them applies.

Section 601(4) defines “nonexculpatory defense.” Section 601(5) specifies that
nonexculpatory defenses are to be ruled on by the court rather than the jury. Asnoted above,
these defenses do not involve determinations of guilt, innocence, or moral blame, and accordingly
do not demand jury resolution. Resolution by the court will also be more expedient and may
render unnecessary a full trial of the facts.
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Relation to current Kentucky law. Section 601 has no corresponding provision in current
law. However, Kentucky courts have addressed the issue raised in Section 601(3) for one of the
specific nonexculpatory defenses: entrapment. In Com. v. Day, 983 S.W.2d 505 (Ky. 1999), the
Kentucky Supreme Court that “[a]s with any other ‘defense’ under the penal code, once the
defendant introduces enough evidence to create a doubt, the burden of proof shifts to the
Commonwealth.” Thus under current law, unlike Section 601(3), the Commonwealth has the
burden of proving beyond a reasonable doubt that the defenses do not exist. Moreover, Section
601(5) is inconsistent with Day’s statement that in entrapment cases it a question for the jury to
determine whose mind initiated the criminal intent.

Section 506.602. Prosecution Barred if Not Commenced Within Time
Limitation Period

Corresponding Current Provision(s): 500.050

Comment:

Generally. Section 506.602 sets time limitations for bringing prosecutions and provides
rules governing the operation of the limitations. Time limitations encourage prompt investigation of
crimes and prevent stale prosecutions. This goal must be balanced against the goal of prosecuting
blameworthy offenders, especially those who committed serious crimes.

Relation to current Kentucky law. Section 602(1) is consistent with KRS 500.050(1)-
(2) by setting no time limit within which a felony prosecution must commence and a one-year
period within which a misdemeanor must commence. See Reedv. Com., 738 S.W.2d 818 (K.
1987) (court refuses to declare a limitation period in face of contrary statute).

Section 602(2) defines the beginning of a limitations period, and restates KRS 500.050(3)
regarding when an offense is considered to have been committed.

Section 602(3) — stating that prosecution begins when an indictment, information, or
complaint is filed or a warrant issued — reflects current Kentucky law. See Reedv. Com., 738
S.W.2d 818 (Ky. 1987) (“The significant delay which occurred was prior to arrest, indictment or
the bringing of any formal charge.”)

Section 602(4), tolling the limitation period in certain situations, has no analogue in current
Kentucky criminal law.

Section 506.603. Entrapment

Corresponding Current Provision(s): 505.010

Comment:
Generally. Section 506.603 sets out a defense covering cases where the defendant likely
would not have committed the crime had the police not induced him to do so. This defense is
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meant to curb excessively coercive or manipulative police conduct. It does not, however, suggest
alack of blameworthiness in the defendant, who has committed a crime under circumstances that
would not provide a truly exculpating defense such as duress. The entrapment defense uses the
threat of acquittal of the defendant as a means of deterring improper police conduct.

Relation to current Kentucky law. Section 603 is similar to current KRS 505.010, but
uses the narrower term “law enforcement authority” (which is defined in Section 107) rather than
“public servant” in referring to the person who might induce the defendant. Section 603(1)(a)
follows current law when it emphasizes the inducement or encouragement from a law enforcement
authority. But current 505.010(2)(a) also unnecessarily creates confusion by including an exception
when the authority “merely affords the defendant an opportunity to commit an offense.” Under
proposed 603(1)(a), merely “afford[ing] an opportunity to commit an offense’ would not qualify
as “induc[ing] or encourag[ing]” the offense, so the defense would be unavailable in that situation.
Further, Section 603(1)(b) limits the definition of the defense itself to exclude cases where the
authority “merely affords an opportunity,” stating that “‘the official’s conduct [must create| a substantial
risk that a reasonable law-abiding person in the actor’s situation would have been induced to
commit the offense.” While 601(1)(b) supplements Section 603(1)(a)’s reference to the nature of
the official’s conduct, Section 603(1)(c) also adds a subjective requirement that the defendant was
not predisposed to commit the offense.

Section 603(2)’s limitation on the defense is somewhat broader than that in current law,
which restricts the exception for offenses involving physical injury to cases where the injury or
threat involved “a person other than the person perpetrating the entrapment.”

Section 506.604. Incompetency to Stand Trial or be Sentenced

Corresponding Current Provision(s): 504.090; RCr 8.06

Comment:

Generally. Section 506.604 sets the fitness standard under which defendants will not be
required to face criminal adjudication. This defense ensures that all criminal defendants will have
the mental capacity to exercise their constitutional rights to aid in their own defense, testify on their
own behalf, confront witnesses, and effectively communicate with counsel.

Relation to current Kentucky law. Section 604 is substantively similar to current Rule of
Criminal Procedure 8.06 and the principle in KRS 504.090. Section 604 differs from the procedural
rule in that the latter states more nebulously that there must be “reasonable grounds™ to believe that
the defendant lacks capacity to understand the proceedings or assist in his own defense. The
proposed provision requires that the defendant must actually be found to lack capacity.

207



Kentucky Penal Code Revision Project

Section 506.605. Former Prosecution for Same Offense as a Bar to Present
Prosecution

Corresponding Current Provision(s): 505.030

Comment:

Generally. Section 506.605 sets out the rules governing the effect of former prosecutions
for the same offense. This provision protects a defendant’s Fifth Amendment right not to be tried
or punished twice for the same offense.

Relation to current Kentucky law. Section 605 is practically identical to current KRS
505.030, except that the second sentence of subsection (4) has been made into subsection (5) and
subsection (3) has been reorganized to enhance clarity.

Section 506.606. Former Prosecution for Different Offense as a Bar to
Present Prosecution

Corresponding Current Provision(s): 505.040

Comment:

Generally. Section 506.606 sets out rules governing the effect on a criminal prosecution
of former prosecutions for a different offense. This provision requires, in certain circumstances,
that different crimes arising out of the same conduct be tried together. Like Section 605, this
provision protects a defendant’s Fifth Amendment rights by preventing the prosecution from
relitigating a factual issue decided in the defendant’s favor at a previous trial.

Relation to current Kentucky law. Section 606 is practically identical to current KRS
505.040, except that subsection (2) has been reorganized to enhance clarity.

Section 506.607. Former Prosecution in Another Jurisdiction as a Bar to
Present Prosecution

Corresponding Current Provision(s): 505.050

Comment:

Generally. Section 506.607 sets out the rules governing the effect of former prosecutions
from different jurisdictions. Like Section 605, this provision protects defendants from multiple
prosecutions for the same acts. The rationale for this defense applies even though the prosecution
occurred in a different jurisdiction.

Relation to current Kentucky law. Section 607 is practically identical to current KRS
505.050, except that subsection (2) has been reorganized to enhance clarity.
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Section 506.608. Prosecution Not Barred Where Former Prosecution Was
Before Court Lacking Jurisdiction or Was Fraudulently Procured by Defendant
or Resulted in Conviction Held Invalid

Corresponding Current Provision(s): 505.060

Comment:

Generally. Section 506.608 excludes various cases where former prosecutions should
not act as a bar to subsequent prosecutions, because the original court lacked jurisdiction to hear
the case; the defendant surreptitiously obtained the prior prosecution with the intent of avoiding a
harsher sentence; or the prior conviction was invalidated on due process grounds unrelated to the
merits.

Relation to current Kentucky law. Section 608 is practically identical to current KRS
505.060.

Section 506.609: Definitions

Corresponding Current Provision(s): [various]

Comment:

Generally. This provision collects the defined terms used in Chapter 506.

Relation to current Kentucky law. For discussion of the relationship between Chapter
506’s defined terms and current law, refer to the commentary for the provision in which the term in
question is defined.
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Relation to current Kentucky law. Section 551.5102 is almost identical in language to
current KRS 521.030 and 521.040. The grading of the offense has been increased from a Class
A or B misdemeanor to a Class D felony, as it is considered similarly serious to other felony-
graded offenses in Chapter 551 and elsewhere.

Section 551.5103: Official Misconduct

Corresponding Current Provision(s): 6.731-.761, 61.997-64.990, 70.990,

522.020, 522.030
Comment:

Generally. This provision creates an offense for public servants whose conduct falls outside
their official duties.

Relation to current Kentucky law. Section 551.5103 is substantially identical to the
current KRS 522.020 and 522.030. Again, the grading of the current offenses appears low.
Under the proposed provision, if the offense is committed intentionally, it is a Class D felony, but it
is a Class A misdemeanor if the person acts knowingly. A person convicted under this provision
would also forfeit his office, under the terms of section 227 of the Kentucky Constitution, which
provides for “indictment of public officials for malfeasance and loss of office on conviction.”

The conduct prohibited by current KRS 6.731-.761, 61.097-64.990, and 70.990 is
included in proposed Section 551.5103(1)(c).

Section 551.5104: Misuse of Confidential Information

Corresponding Current Provision(s): 11A.040, 522.040, 387.990(2)

Comment:

Generally. This provision creates an offense for abusing his access to confidential information
gained as a public servant.

Relation to current Kentucky law. Section 551.5104 is substantially similar to most of
the offense defined in current KRS 522.040. Current KRS 522.040(1)(c) is in the form of complicity,
and is not carried forward in its current form as it is covered by proposed Section 503.301.

Section 551.5105: Definitions

Corresponding Current Provision(s): 521.010, 522.010

Comment:
Generally. This provision collects defined terms used in Chapter 551 and provides cross-

references to the provisions in which they are defined.
Relation to current Kentucky law. For a discussion of the relationship between Chapter

551’s defined terms and current law, refer to the commentary for the provision in which the term is
initially defined.
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CHAPTER 552. PERJURY AND OTHER OFFICIAL
FALSIFICATION OFFENSES

Section 552.5201: Perjury and False Swearing

Corresponding Current Provision(s): 365.992(1), 523.010, 523.020, 523.030,
523.040, 523.050, 523.060, 523.070,
523.080, 523.090

Comment:

Generally. This provision creates an offense for making material false statements® that the
person knows are not true.

Relation to current Kentucky law. Section 552.5201 is substantially similar to current
law on perjury and false swearing. Proposed Section 552.5201(1)(a) is comparable to the one
type of first-degree perjury offense in KRS 523.050(1); Subsection (1)(b) is similar to the other
way in which the first-degree perjury offense is expressed in KRS 523.020(2). However, the
special limitation of this subsection, confining it to cases where the person is seeking a warrant
against a spouse for a sex offense, is unnecessarily narrow and is dropped from the proposed
Code, because the offense definition should not be confined to certain offenses or a particular
class of victims.

Section 552.5201(2) is almost identical to the current KRS 523.040 offense of false
swearing. Likewise, proposed Sections 552.5201(3)-(4) express an exception to the foregoing
offenses for a retraction and a previous trial’s not-guilty plea in substantially the same language as
current KRS 523.090 and 523.070, respectively.

The current definitions of “material false statement,” ““oath,” “official proceeding,” “required
or authorized by law,” and “statement” in KRS 523.010(1)-(5) are substantially carried forward in
proposed Section 552.5201(5)(a)-(e).* However, the definition of “oath” in proposed Section
552.5201(5)(b)(I)-(iii) differs from current KRS 523.010(2)(b)2.a-c. when it expresses the three
descriptive conditions for a recitation that the statement was made under oath in the disjunctive
rather than the conjunctive under current law.

99 ¢¢

%% Although some states have treated materiality as an issue of law for the court to determine, recent
United States Supreme Court precedent makes it clear that such a practice is unconstitutional. See United
States v. Gaudin, 515 U.S. 506, 511 (1996) (“The Constitution gives a criminal defendant the right to demand that
ajury find him guilty of all the elements of the crime with which he is charged; one of the elements in the present
case is materiality; respondent therefore had a right to have the jury decide materiality.”). Accordingly, under
proposed Section 5201, the issue of materiality is to be decided by the jury.

40 As the current commentary points out, “required or authorized by law” means that “[t]he oath must
be authorized by statute or regulatory directive, court rule, or otherwise by law and is not ‘authorized’ merely
because it is not expressly prohibited.” KRS 523.020, Commentary.
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Proposed Section 552.5201(6) is a clearer expression of the principles in current KRS
523.050 on inconsistent statements. Where a witness makes irreconcilably inconsistent statements
under oath, one of them must be false, and the witness is therefore liable for perjury without the
State having to prove which statement was the false one. If the inconsistent statements are made
in the course of a single proceeding, the witness would have the opportunity to retract one of the
statements and thus avoid liability, as Section 5201(3) provides. If the witness does not avail
himself of this opportunity, however, he is subject to liability for perjury. The reference in KRS
523.050(1) to the statute of limitations is dropped because it is controlled by principles in the
General Part. Otherwise, the proposed provision states the current principles in more concise
language.

The issues of corroboration and irregularities are addressed in proposed Section
552.5201(7)~(8) in the same manner as in current KRS 523.060 and 523.080.

The grading of the offenses in proposed Section 552.5201(9) is consistent with the penalties
for the current perjury and false-swearing offenses in KRS Chapter 523, but Section 5201(9)(b)
and (9)(c) impose grades of Class E felony and Class A misdemeanor instead of current law’s
Class A misdemeanor and Class B misdemeanor. This slight upward adjustment reflects the Working
Group’s view, following a comprehensive review of the proposed grading for all offenses, that the
offenses in question were more serious than the original grades suggested and should be increased
slightly. Such an increase is also possible because of the proposed Code’s added grade of Class
E felony, which makes more sophisticated distinctions possible at this level of offense.

The conduct prohibited by current KRS 365.992(1) is included in this proposed section.

Section 552.5202: Unsworn Falsification to Authorities

Corresponding Current Provision(s): 523.100

Comment:

Generally. This provision creates an offense for making certain false statements in a writing
or on an object, without the presence or existence of an oath.

Relation to current Kentucky law. Section 552.5202 is substantially identical to current
KRS 523.100. Under proposed Section 552.5202(1)(b), the issue of whether a writing is forged
is controlled by proposed Section 531.3101.

Section 5202(3) grades the offense as a Class A misdemeanor, whereas current KRS
523.100 grades its offense as a Class B misdemeanor. This change is in keeping with, and maintains
consistency and proportionality with, the grading modifications in proposed Section 5201(9).
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Section 552.5203: False Reporting

Corresponding Current Provision(s): 519.040, 523.110

Comment:

Generally. This provision creates an offense for falsely reporting an incident to an officer
or giving the officer a false name or address.

Relation to current Kentucky law. Section 552.5203 is substantially similar to and is a
combination of current KRS 519.040 and 523.110. The grading of the current offenses is carried
forward in proposed Section 552.5203(2).

Section 552.5204: Impersonating a Public Servant

Corresponding Current Provision(s): 519.050, 519.055

Comment:
Generally. This provision creates an offense for impersonating a public servant.
Relation to current Kentucky law. Section 552.5204 is substantially similar to and is a
combination of current KRS 519.050 and 519.055. However, the distinction drawn in current law
between peace officers and public servants occurs only in the grading of the offense. The grading
remains the same in the proposed provision as in current law.

Section 552.520S5: Tampering with Public Records

Corresponding Current Provision(s): 519.060

Comment:

Generally. This provision creates an offense for a variety of conduct relating to interfering
with public records.

Relation to current Kentucky law. Section 552.5205 is substantially identical to current
KRS 519.060.
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Section 552.5206: Definitions

Corresponding Current Provision(s): 523.010

Comment:

Generally. This provision collects defined terms used in Chapter 552 and provides cross-
references to the provisions in which they are defined.

Relation to current Kentucky law. For a discussion of the relationship between Chapter
552’s defined terms and current law, refer to the commentary for the provision in which the term is
initially defined.
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CHAPTER 553. INTERFERENCE WITH
GOVERNMENTAL OOPERATIONS

Section 553.5301: Obstructing Governmental Operations

Corresponding Current Provision(s): 39A.990, 65.7641, 149.040, 149.083,
149.090, 432.590, 438.180, 441.035,
519.020

Comment:

Generally. This provision creates an offense for interfering with governmental functions.

Relation to current Kentucky law. Section 553.5301 is substantially similar to current
KRS 519.020(1). Section 553.5301(1)(a) requires that the governmental function in question
must be “lawful.” Use of that term renders unnecessary the exemption language in current KRS
519.020’s reference to the obstruction, etc., of “unlawful action.” The other two parts of the
current exemption section similarly add nothing new to the offense definition; one of them, for
example, refers to an omission, and omission liability is already addressed by proposed Section
501.204.

Section 553.5301(2)’s definition of “governmental function™ is nearly identical to that in
current KRS 519.010(3). The term “public servant” is defined in proposed Section 551.5101(2)(b).

Section 5301 covers the conduct prohibited by current KRS 39A.990, 65.7641,
149.040,149.083, 432.590, 438.180, and 441.035. KRS 149.090 covers the same conduct
but is in the form of an omission to act. See proposed Section 501.204.

Section 553.5302: Compounding a Crime

Corresponding Current Provision(s): 519.030

Comment:

Generally. This provision creates an offense for compounding a crime.

Relation to current Kentucky law. Section 553.5302 is substantially identical to current
KRS 519.030.
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Section 553.5303: Hindering Prosecution or Apprehension

Corresponding Current Provision(s): 520.110, 520.120, 520.130

Comment:
Generally. This provision creates an offense for assisting a person being sought for

commission of an offense.
Relation to current Kentucky law. Section 553.5303 is substantially identical to the

offenses in current KRS 520.120 and 520.130, as well as the defense in KRS 520.110(2). In
addition, the list of ways in which a person renders assistance to another person from current KRS
520.110 is carried forward, with one exception. Current KRS 520.110(1)(e), which refers to
“volunteer{ing]” false information to a law enforcement authority, is carried forward as “provid[ing]”
such information. The use of the verb “provides” is less ambiguous than “volunteers, *which may
define liability based on whom asks first for information: the officer or the person.

The grading of the offense remains the same as under current law.

Section 553.5304: Fleeing or Evading Peace Officer

Corresponding Current Provision(s): 520.095, 520.100

Comment:

Generally. This provision creates an offense for disobeying a direction to stop given by a
person known to be a peace officer.

Relation to current Kentucky law. Section 553.5304 is somewhat similar to current
KRS 520.095 and 520.100. Distinctions under current law between disobeying a direction as an
operator of a vehicle and as a pedestrian are dropped. Consistent with the designation changes
for culpability made in proposed Section 501.206, the culpability requirement in the proposed
subsection (1)(b) is “recklessly” disobeying rather than “knowingly” or “wantonly,” as under current

law.
The conditions listed under current law to describe how a person commits the offense,

while disobeying a direction to stop, is deleted. The first three conditions — persons fleeing
immediately after committing domestic violence, committing DUI, and driving on a suspended
license — in current KRS 520.095(1)(a)1-3 are unnecessarily narrow; there is no reason to single
out those offenses from others. Without these conditions, a person still can be convicted of domestic
violence or assault, DUI, or driving on a suspended license. The fourth condition — that the
person in fleeing or eluding is the cause of serious physical injury or creates a substantial risk of
serious physical injury — likewise is unnecessary, because a person could be charged with fleeing
plus assault or reckless endangerment. See proposed Section 502.254 and 509.906 (providing
rules for imposition of liability for multiple offenses). The last condition is recognized in the proposed
section as an aggravator with a higher grading.
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The current law’s exception for liability in KRS 520.100(2) when the failure relates to
noncompliance with a traffic control officer’s direction appears in Section 5304(2)(c) as a grade
reduction to Class C misdemeanor.

Section 553.5305: Interfering with or Resisting a Peace Officer

Corresponding Current Provision(s): 508.160, 520.090

Comment:

Generally. This provision creates an offense for obstructing an officer’s discharge of his
duties.

Relation to current Kentucky law. Section 553.5305 is much broader than current
KRS 508.160 and 520.090, which merely identifies specific examples of interfering with an officer
or resisting arrest. There is a broader concern about interfering with the officer’s performance of
his duties that should be addressed, in addition to the specific concerns under current law. For
example, under the proposed section, a person can be prosecuted for not following an officer’s
directive to move on in a crowd control situation.

The phrase “recognized to be acting under color of his official authority” in the current law
on resisting arrest is changed in the proposed section to the culpability requirement of “knowing”
that the officer is acting within the scope of his duties. Similarly, neither of the exceptions to liability
in current KRS 508.160(3) is necessary, because there are already culpability requirements in the
proposed section as well as a condition that the officer must be acting within the scope of his
official duties.

The reference to “attempts to prevent” a peace officer from arresting someone is dropped
because it is included as an inchoate offense under proposed Section 508.801.

Section 553.5306: Escape

Corresponding Current Provision(s): 520.010(2), (4), (5); 520.015, 520.020,
520.030, 520.040,

Comment:

Generally. This provision creates an offense for escaping from the custody of law
enforcement personnel.

Relation to current Kentucky law. Section 553.5306 is substantially similar to current
KRS 520.020 through 520.040. The grading under the current law is preserved.

The definitions in KRS 520.010(2), (4), and (5) are carried forward substantially intact.
The definition of “penitentiary” is not carried forward, because it is used only in connection with
current KRS 525.015 — attempting to escape from a penitentiary — which is an inchoate offense
and thus not carried forward as a separate offense. See proposed Section 508.801 (defining rules
for attempt liability).
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Section S53.5307: Promoting or Possessing Contraband

Corresponding Current Provision(s): 520.010(1), (3); 520.050, 520.060

Comment:
Generally. This provision creates an offense for introducing contraband into, or possessing
contraband within, a detention facility.

Current law refers to the place where the offense may be committed as a “detention facility
or a penitentiary.” The reference to a penitentiary is dropped, because the definition of detention
facility includes a penitentiary.

The definitions of current KRS 520.010(1) and (3) for “contraband” and “dangerous
contraband” are carried forward verbatim, and the grading of the offenses remains the same as
current law.

Section 553.5308: Failure to Appear

Corresponding Current Provision(s): 258.990, 431.545, 520.070, 520.080

Relation to current Kentucky law. Section 553.5307 is substantially similar to current.
Comment:

Generally. This provision creates an offense for failing to appear at a scheduled court
appearance.

Relation to current Kentucky law. Section 553.5308 is substantially similar to the current
offenses of bail jumping in KRS 520.070 and 520.080. The justification for the person’s failure to
appear in subsection (2) of each of the current offenses is retained in proposed Section 553.5308(2).
The grading of the offenses remains the same.

The conduct prohibited by current KRS 258.990 and 431.545 is included in the proposed
section.
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Section 553.5309: Bribing a Witness

Corresponding Current Provision(s): 524.010(3)-(4), 524.020, 524.030

Comment:

Generally. This provision creates an offense for offering a bribe to a witness or receiving
a bribe by a witness.

Relation to current Kentucky law. Section 553.5309 is substantially similar to current
KRS 524.020 and 524.030.

Section 553.5310: Intimidating, Harassing. or Tampering with a Participant
in the Legal Process

Corresponding Current Provision(s): 514.080, 524.040, 524.045, 524.050

Comment:
Generally. This provision creates an offense for doing anything that may affect the willingness

of a witness to testify.
Relation to current Kentucky law. Section 553.5310 consolidates the current offenses

of intimidating, harassing, and tampering with a participant in the legal process. References in the
current offense for intimidating a participant in the legal process to attempts to intimidate are
dropped because they are inchoate offenses covered by proposed Section 508.801. Otherwise,
the conduct elements in the current offense of intimidating a participant in the legal process are
carried forward as the objects of the person’s intent (“with intent to™”) in Section 5310(1)(a)(i)-
(vii).

Many of the effects of the person’s conduct in harassing a participant in the legal process
in current KRS 524.040(1)(a)-(d) are already included in the current offense of intimidating a
participant in the legal process, and are also carried forward in a modified form as conduct elements
in Section 5310(1)(b)(i). The remaining portions of the conduct elements in Section 5310(1)(b)(ii)-
(iii) are taken from the current offense of tampering with a participant in the legal process in current
KRS 524.050.

Both the intimidating and the harassing offenses in current law contain provisions negating
two possible defenses to those charges. Those provisions are carried forward in Section 5310(2).
The definitions in current KRS 524.010(1) are carried forward in proposed Section 5310(3).

Section 5310(4) grades the offense as a Class D felony where force, or the threat of force,
isinvolved, and as a Class E felony otherwise. Current law grades these offenses as a Class D
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felony and a Class A misdemeanor, respectively. The proposed increase reflects the Working
Group’s view, following a comprehensive review of the grading of all proposed oftenses, that this
offense was more serious than other Class A misdemeanors. Because of the availability of the
added Class E felony category under the proposed Code, it was thought that this offense’s grade
could be increased while retaining an aggravation for offenses involving potential violence that
would treat such offenses as a Class D felony.

Section 553.5311: Retaliating Against a Participant in the Legal Process

Corresponding Current Provision(s): 524.055

Comment:

Generally. This provision creates an offense for retaliation against a participant in the legal
process.

Relation to current Kentucky law. Section 553.5311 is substantially identical to current

KRS 524.055.

Section 553.5312: Bribery of, or Improper Communication with, a Juror

Corresponding Current Provision(s): 524.010(1), 524.060, 524.070, 524.090,
524.120

Comment:

Generally. This provision creates an offense for bribing a juror or bribe receiving by a
juror.

Relation to current Kentucky law. Section 553.5312 is substantially similar to current
offenses relating to juror bribery, intimidation, and tampering. In addition, the offense of judge
intimidation is included as part of the offense. Section 5312(1)(a) corresponds to the current
offense of bribing a juror in KRS 524.060, Section 5312(1)(b) matches the current offense of
bribe receiving by a juror in KRS 524.070, and Section 5312(1)(c) corresponds with the current
offense of jury tampering in KRS 524.090. The “attempt” provision of the current intimidating a
juror provision has not been incorporated, because it is covered by proposed Section 508.801.

The grading of the offenses is similar to current law, but Section 5312(2)(b) increases the
grade for the improper-communication offense from Class A misdemeanor to Class E felony. The
proposed increase reflects the Working Group’s view, following a comprehensive review of the
grading of all proposed offenses, that this offense was more serious than other Class A misdemeanors.
Because of the availability of the added Class E felony category under the proposed Code, it was
thought increasing this offense’s grade would appropriately maintain it as an offense one grade less
serious than the juror bribery offenses, which are treated as Class D felonies in both the current
and proposed Codes.
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Section 553.5313: Tampering with Physical Evidence

Corresponding Current Provision(s): 17.170, 524.010(2), 524.100

Comment:

Generally. This provision creates an offense for interfering with the integrity of physical
evidence to be used in an official proceeding.

Relation to current Kentucky law. Section 553.5313 is substantially identical to the
current tampering with evidence offense in KRS 524.100, except that the reference to a “pending
proceeding” is deleted. The person committing the offense must still believe that the matter tampered
with is evidence to be presented at a hearing. Thus, not all evidence is covered.

Section 5313(2) carries forward the definition of “physical evidence” in current KRS
524.010(2).

The conduct prohibited by current KRS 17.170 is included in the proposed section.

Section 553.5314: Simulating Legal Process

Corresponding Current Provision(s): 524.110

Comment:

Generally. This provision creates an offense for fabricating a request for the payment of
money in a form made to appear legitimate.

Relation to current Kentucky law. Section 553.5314 is substantially similar to current
KRS 524.110, except for the phrase “or causes to be delivered” in the current law. Section 5314
does not incorporate that phrase because it is unnecessary given the existence of proposed Section
503.301 relating to complicity.

Section 5314(2) grades the offense as a Class A misdemeanor, whereas the offense under
current KRS 524.110 is a Class B misdemeanor. The proposed increase reflects the Working
Group’s view, following a comprehensive review of the grading of all proposed offenses, that this
offense was more serious than other Class B misdemeanors and as serious as proposed Class A
misdemeanors.
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Section 553.5315: Unauthorized Practice of Law

Corresponding Current Provision(s): 524.130

Comment:
Generally. This provision creates an offense for practicing law without a license.
Relation to current Kentucky law. Section 553.5315 is a consolidated version of current
KRS 524.130. The essence of the offense is a violation of Kentucky Supreme Court rules on the
practice of law. Currently, both offense definitions essentially define the same offense. Thus, the
proposed offense simply states the offense one time and grades it in the same manner as current
law. In addition, the exception clause in current law is dropped.

Section 553.5316: Definitions

Corresponding Current Provision(s): 520.010, 524.010, 525.010

Comment:

Generally. This provision collects defined terms used in Chapter 553 and provides cross-
references to the provisions in which they are defined.

Relation to current Kentucky law. For a discussion of the relationship between Chapter
553’s defined terms and current law, refer to the commentary for the provision in which the term is
initially defined.
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CHAPTER 561. PuBLIC ORDER AND SAFETY OFFENSES

Section 561.6101: Rioting

Corresponding Current Provision(s): 525.010(5), 525.020, 525.030

Comment:

Generally. This provision creates an offense for participating in a riot.

Relation to current Kentucky law. Section 561.6101 is substantially similar to current
KRS 525.020 and 525.030. The culpability requirement is still “knowingly.” The definition of
“riot” in current KRS 525.010(5) is carried forward in substantially identical form. As with the
current first- and second-degree offenses, the proposed section grades the offenses according to
the occurrence of physical injury or property damage.

Section 561.6102: Inciting to Riot

Corresponding Current Provision(s): 525.040

Comment:
Generally. This provision creates an offense for inciting at least five others to riot.
Relation to current Kentucky law. Section 561.6102 is substantially similar to current
KRS 525.040.

Section 561.6103: Unlawful Assembly

Corresponding Current Provision(s): 525.050

Comment:

Generally. This provision creates an offense for assembling with at least five other persons
in order to engage in ariot.

Relation to current Kentucky law. Section 561.6103 is substantially similar to current
KRS 525.050.
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Section 561.6104: Failure to Disperse

Corresponding Current Provision(s): 525.160

Comment:
Generally. This provision creates an offense for refusing to disperse when ordered by a

law enforcement authority.
Relation to current Kentucky law. Section 561.6104 is almost identical to current KRS

525.160.

Section 561.6105: Disorderly Conduct

Corresponding Current Provision(s): 525.010(3), 525.060

Comment:

Generally. This provision creates an offense for engaging in disorderly behavior.

Relation to current Kentucky law. Section 561.6105 is substantially similar to current
KRS 525.060. Consistent with the designation changes for culpability made in proposed Section
501.206, the culpability requirement in the proposed section is “recklessly’ rather than “wantonly.”
In addition, although the current reference to “intentionally” committing the offense is omitted, the
proposed Code would allow liability where the conduct was intentional. See Proposed Section
501.205(6).

The definition of “public place” currently used in KRS 525.010(3) is placed as part of the
proposed offense. As part of its definition, “public place” uses the term “includes,” which is
defined in the General Part in proposed Section 500.107 to mean “includes but is not limited to.”

Section 561.6106: Harassment

Corresponding Current Provision(s): 525.070

Comment:

Generally. This provision creates an offense for annoying or bothering others.

Relation to current Kentucky law. Section 561.6106 is almost identical to current KRS
525.070, maintaining the same conduct provisions and grading.
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Section S61.6107: Harassing Communications

Corresponding Current Provision(s): 525.080

Comment:

Generally. This provision creates an offense for communicating in such a manner as to
harass or alarm another person.

Relation to current Kentucky law. Section 561.6107 is substantially similar to current
KRS 525.080. The term “written” is removed from modifying the term communication in order
to broaden the scope of the offense to include “any other form of communication.”

Section 561.6108: Loitering

Corresponding Current Provision(s): 525.010(4), 525.090

Comment:

Generally. This provision creates an offense for remaining in a public place for unlawful
purposes.

Relation to current Kentucky law. Section 561.6108 is similar to current KRS 525.090,
with several exceptions. Section 561.6108(1)(a) and (b) gives the police arrest powers when a
person remains in a public place for a particular illegal purpose. Section 6108(1)(a) changes the
current law from gambling to unlawful gambling, in recognition of numerous forms of legal gambling
that exist but are not intended to be included within the scope of this offense.

Unlike the preceding two subsections, Section 6108(1)(c) and (1)(d) do not require a
specific unlawful purpose. They are bracketed to call attention to an issue of why the two places
referred to in those sections are singled out for the locale of criminal liability. As a policy matter,
there may be many other places which are the equivalent of a school or transportation facility but
are not identified for criminal liability. Without an accompanying criminal trespass, the issue arises
as to whether the conduct identified in these subsections can be criminalized.

Section 6108(2)’s definition of a “transportation facility” is the same as that in current
KRS 525.010(4).
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Section 561.6109: Public Intoxication

Corresponding Current Provision(s): 525.100

Comment:

Generally. This provision creates an offense for being under the influence of an intoxicating
substance.

Relation to current Kentucky law. Section 561.6109 is comparable to current KRS
525.100. The current exclusion for intoxication caused solely by alcohol has been deleted, because
regardless of the source of the public intoxication — whether it is caused by alcohol, other legal
means, or illegal means — the societal injury is the same.

In part because of this expansion of its scope, the grade of the offense has been reduced
from a Class B to a Class C misdemeanor. This grade seems appropriate because it would
authorize brief incarceration, if needed, while still treating the offense as minor. Further, chronic
offenders may be dealt with more severely; under proposed Section 905, a second offense would
be a Class B misdemeanor.

Section 561.6110: Obstructing a Highway or Other Public Passage

Corresponding Current Provision(s): 525.140

Comment:

Generally. This provision creates an offense for blocking a public passage.

Relation to current Kentucky law. Section 561.6110 is similar to current KRS 525.140.
Consistent with the designation changes for culpability made in proposed Section 501.206, the
culpability requirement in Section 6110(1)(a) is “recklessly” rather than “wantonly.” In addition,
while the current reference to “intentionally”” committing the offense is omitted, the proposed Code
allows for liability based on intentional conduct. See Proposed Section 501.205(6).

The current exception in KRS 525.140(2) is rewritten for clarity in Section 6110(2).

Section 561.6110(1)(b) adds that the offense may be committed if, after first being given
a reasonable order to move, the person refuses to do so. As described in proposed Section
6110(3), the reasonableness of the peace officers’ order depends on whether they have another
way of managing the situation before shutting down the gathering. Section 561.6110(3) is similar
to current KRS 525.140(3).
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Section 561.6111: Disrupting Meetings and Processions

Corresponding Current Provision(s): 525.150

Comment:

Generally. This provision creates an offense for interfere with gatherings.

Relation to current Kentucky law. Section 561.6111 is substantially similar to current
KRS 525.150.

Section 561.6112: Interfering with Communications

Corresponding Current Provision(s): 438.210, 438.160

Comment:
Generally. This provision creates an offense for interfering with modern communications.
Relation to current Kentucky law. Section 561.6112 is amodernized version of current
KRS 438.210. Section 561.6112 replaces the culpability requirements of ““willfully’” and “maliciously”
with the defined term of “knowingly.” See proposed Section 501.206(2). In addition, while the
current law relates to telegraph lines, telephone lines, wire or cable, the proposed offense would

include any mode of communication, including the Internet.
Current KRS 438.160, emergency use of telephone party line, is not carried forward in

the proposed Code because party lines is no longer relevant.

Section 561.6113: Definitions

Corresponding Current Provision(s): 525.010

Comment:

Generally. This provision collects defined terms used in Chapter 561 and provides cross-
references to the provisions in which they are defined.

Relation to current Kentucky law. For a discussion of the relationship between Chapter
561’s defined terms and current law, refer to the commentary for the provision in which the term is
initially defined.
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CHAPTER 562. PuBLIC INDECENCY OFFENSES

Section 562.6201: Indecent Exposure

Corresponding Current Provision(s): 510.150

Comment:

Generally. This provision creates an offense governing intentional exposure of a person’s
genitals when the conduct will likely cause affront or alarm.

Relation to current Kentucky law. Section 562.6201 is substantially identical to KRS
510.150.

Section 562.6202: Causing or Promoting a Sexual Performance by a Minor
Corresponding Current Provision(s): 531.300(4), 531.310, 531.320

Comment:

Generally. This provision creates an offense governing causing or promoting a sexual
performance by a minor.

Relation to current Kentucky law. Section 562.6202 is substantially identical to KRS
531.310and 531.320. Section 6202(1)(a) omits the reference to consent found in current KRS
531.310(1), because the issue of consent is addressed in proposed Section 502.251.

The definition of “’sexual conduct,” which appears in proposed Section 513.1303(2)(b), is
identical to the definition of “sexual conduct by a minor” in current KRS 531.300(4), except that
it omits an exception for private family exposures not intended for distribution. That exception is
unnecessary, because if a photograph is created or used entirely for private or family purposes,
then it would not be a “public performance” under 3116(2)’s definition. A “public performance”
must be exhibited before an audience. The definition of “public performance” in Section
531.3116(2), like the definition of “performance” in current KRS 531.300(5), is broad: the
proposed definition covers “any form of entertainment . . . that is viewed by the public,” while the
current definition covers “any play, motion picture, photograph, dance, or any other visual
representation exhibited before an audience.” It is anticipated that any conduct falling within the
current definition would also fall within the proposed definition of “public performance,” so long as
the conduct is performed publicly.*!

41Tt is not anticipated, however, that the definition would reach conduct performed in private, such as
that in Gilbert v. Commonwealth, 838 S.W.2d 376 (Ky. 1991) (applying “promoting sexual performance by
minor” offense to defendant who required his daughter to disrobe in his presence). The conduct in Gilbert

would be a sexual abuse offense. See supra commentary for proposed Sections 513.1303, 513.1304.
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Section 6202(3) grades the offense as a Class D felony if the minor is under 16, and as a
Class E felony if the minor is under 18. The grading of the offense under proposed Section
6202(3) has been reduced relative to current law because the direct harm to the minor is covered
by offenses in Chapter 1300. See proposed Sections 513.1303, 513.1304 and corresponding
commentary. Section 6202’s offense is directed only at the social harm that arises when there is
a public performance of this type of conduct. The purpose of the “promoting performance”
offense is rather to punish the coarsening of public life that such conduct entails — a more
aggravated form of indecent exposure. Importantly, a person who violates Section 6202 would
also almost certainly commit an offense under Chapter 1300 at the same time, and under the
proposed Code’s liability rules, the person would face additional liability for each offense. See
proposed Section 509.906.

There is no analogue in the proposed code for current KRS 531.330(2), which appears
to be unconstitutional under Patterson v. New York, 432 U.S. 197 (1977) and Mullaney v.
Wilbur,421 U.S. 684 (1975), because the defendant has to disprove an element of the offense.
See proposed Section 501.207, regarding a mistake negating required culpability for an offense.

Section 562.6203: Distribution of Obscenity

Corresponding Current Provision(s): 531.010(3), 531.020, 531.030-.070,
531.340-.370

Comment:

Generally. This provision creates an offense governing the distribution of obscenity.

Relation to current Kentucky law. Section 562.6203 is similar to current provisions
governing distribution of obscene material, both to adults and to minors. Section 562.6203(1) lists
prohibited conduct from current KRS 531.020(1)(c) and 531.030(1): “prepares,” “publishes,”
“prints,” “exhibits,” “distributes,” and “possesses with intent to distribute or exhibit.” The term
“advertises” is similar to “advertising” used in current KRS 531.050 (Advertising obscene material).

Statutory references in current KRS 531.020(1)(¢c)6 and 531.030(1)(c) to “offers to
distribute” and possession with intent to offer to distribute are in the nature of inchoate offenses
and are covered in proposed Sections 508.801-508.802.

The Section 562.6203(1) phrase “promotes the distribution,” defined in Section
562.6203(3), is broader than the phrase “promotes the sale” found in current KRS 531.060(1)
and covers a broader category of conduct.

The definition of “distribute” in Section 562.6203(2)(a) is identical to the definition in
current KRS 531.010(1) and 531.300(1).

The definition of “matter” in Section 562.6203(2)(b) is identical to the definition in current
KRS 531.010(2) and 531.300(2).
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The definition of “obscene™ in Section 562.6203(2)(c) is identical to the definition in current
KRS 531.010(3). Section 562.6203(2)(c)(iv) adds another definition of obscene: material
portraying a sexual performance by aminor. This definition carries forward the language in current
KRS 531.340, using the offense of distribution of obscene material to carry forward all current
prohibitions relating to distribution of sexual performances by a minor. Section 562.6203(2)(c)(iv)
is implicitly referred to in the grading for the offense in Section 562.6203(6)(a).

The defined term “promoting the distribution’ of material in 562.6203(2)(d) is not exhaustive,
due to the reference that it “includes” the conduct described. The examples used in the definition
are almost identical to current KRS 531.060(1).

KRS 531.335 (possession of matter portraying a sexual performance by a minor) is not
included in the proposed code. There is no current criminal prohibition for possession of obscene
material generally. Moreover, criminalization of private possession of this type of obscene material
raises constitutional concerns.

Jurisdictional provisions in current KRS 531.020(1)(a)-(b) are omitted because they are
addressed in proposed Section 500.105(1)-(2).

Section 562.6203(4) creates a permissive inference that a jury may decide that possessing
more than one copy of material shows an intent to distribute. (See proposed Section 500.106(4)
and corresponding commentary for a discussion of permissive inferences.) Such information is
relevant to the intent to distribute. Current law uses the possession of more than one unit of
material as a method of enhancing the penalty for the offense of distribution of obscene matter in
KRS 531.020(2).

The exemption in Section 562.6203(5) is comparable to the exemption in current KRS
531.070.

The grading of 562.6203(6) is somewhat harsher than current law, but the grading of the
offense as a Class D felony occurs only when the person knew or had reason to know that the
matter portrays a sexual performance by a minor. The remainder of the grading section defines the
conduct as a Class A misdemeanor, which is consistent with current criminal conduct such as
possessing more than one copy of obscene material (KRS 531.020(2)), distributing obscene
matter to aminor (KRS 531.030(2)), and using a minor to distribute the obscene matter (KRS
531.0040(2)). Without such aggravating circumstances, the offense is a Class B misdemeanor.

There is no analogue in the proposed Code for current KRS 531.330(1), which appears
to be an unconstitutional presumption as to age under Sandstrom v. Montana, 442 U.S. 510
(1979). No permissive inference is provided on this issue, because such a jury instruction would
be confusing to the jury, which would wonder why the court is instructing about something it can
decide for itself.
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Section 562.6204: Prostitution or Patronizing a Prostitute; Loitering for a
Sexual Act

Corresponding Current Provision(s): 529.020, 529.080, 529.090, 510.010(7)-
(&)

Comment:

Generally. This provision creates an offense governing prostitution and loitering in order
to engage in prostitution.

Relation to current Kentucky law. Section 562.6204 is broader than current law because
it refers to the offer, acceptance, payment, or solicitation of a fee either by the person performing
the intercourse or contact or by another. The reference in current KRS 529.020(1) to “offers to
engage” is omitted from the proposed section, because it is in the nature of an inchoate offense and
is covered in proposed Sections 508.801-508.802.

Section 562.6204(2) also provides for liability based on public loitering for the purpose of
engaging in prostitution. Such loitering presents a public harm not addressed by the prohibition on
the private prostitution transaction itself.

The grading for the offense of prostitution under Section 6204(1), Class B misdemeanor,
isidentical to current law. Section 6204(2)’s loitering offense is graded as a Class C misdemeanor.

Current KRS 529.090’s provisions relating to knowing transmission of HIV are addressed
by the proposed endangerment offense. See proposed Section 512.1202 and commentary.

Section 562.6205: Permitting Prostitution

Corresponding Current Provision(s): 529.070

Comment:

Generally. This provision creates an offense for permitting prostitution.

Relation to current Kentucky law. Section 562.6205 is substantially identical to current
KRS 529.070, except that the culpability for the offense is grossly negligently instead of knowingly.
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Section 562.6206: Promoting, Supporting, or Profiting from Prostitution

Corresponding Current Provision(s): 529.010(1), 529.030, 529.040, 529.050,

529.090
Comment:
Generally. This provision creates an offense governing promotion, support or profit from
prostitution.

Relation to current Kentucky law. Section 521.6206(1)(a)-(e) defines the offense in
examples identical to current KRS 529.010(1)’s definition of ““advancing prostitution.” The offense
described in Section 562.6206(1)(f) is taken from the definition of “profiting from prostitution” in
current KRS 529.010(2). However, the proposed offense does not include the inchoate conduct
defined in the current KRS 529.010(2) definition. This specific language replaces the defined

terms currently used in KRS 529.030-.050.
The conduct defined in current KRS 529.030(1)(a) is deleted, because its reference to

“compelling a person by force or intimidation™ to engage in prostitution is actually a form of sexual
assault, which is addressed in proposed Chapter 513. The current law creates a specialized
combination offense (promoting prostitution by compelling sexual assault) that is better addressed
under sexual assault. The same is true of the grading in current KRS 529.030(2)(c), which defines
the offense as a Class A felony when a minor is physically injured.

The grading for this offense is increased one grade from its current penalty when the
person knew that he had tested positive for the HIV virus which could be communicated to
another through sexual activity. Otherwise, the grading of the offense is similar to current law found
in the respective degrees of promoting prostitution in KRS 529.030-.050, except that Section
6206(2)(a) and (b) grades the offense as a Class C felony if the minor is under 16, and as a Class
D felony if the minor is under 18. The grading of the offense under proposed Section 6202(3) has
been reduced relative to current law because the direct harm to the minor is covered by offenses
in Chapter 1300. See proposed Sections 513.1303, 513.1304. Section 6206’s offense is directed
only at the specific harm that arises from the promotion of prostitution, as opposed to the sex act
itself. Importantly, a person who violates Section 6206 would also almost certainly commit an
offense under Chapter 1300 at the same time, and under the proposed Code’s liability rules, the
person would face additional liability for each offense. See proposed Section 509.906.
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Section 562.6207: Cruelty to Animals
Corresponding Current Provision(s): 525.125, 525.130

Comment:

Generally. This provision creates an offense governing cruelty to animals.

Relation to current Kentucky law. Section 562.6207 is comparable to current KRS
525.125-525.130, except that knowingly is the culpability of the offense in Section 562.6207(1)(c).

Section 6207(3)(a) grades the aggravated form of the offense as a Class E felony, whereas
current KRS 525.125 grades its similar offense as a Class D felony. The modification reflects the
Working Group’s view, following a comprehensive review of the grading of all proposed offenses,
that this offense was similarly serious to other Class E felonies. Because of the availability of the
added Class E felony category under the proposed Code, it was thought that grading this offense
as a Class E felony would appropriately place it within the lowest felony grade, as is true under
current law, for which Class D felony is the lowest such grade.

Section 562.6208: Desecration of Venerated Objects

Corresponding Current Provision(s): 525.105, 525.110, 525.113, 525.115,
525.120

Comment:
Generally. This provision creates an offense governing the defiling of venerated objects.
Relation to current Kentucky law. Section 562.6208 is comparable to current law. The
offense also is graded similarly, although in a different format.

Section 562.6209: Definitions

Corresponding Current Provision(s): 510.010(7)-(8); 531.010(1)-(3);
531.300(1)-(2), (5)

Comment:

Generally. This provision collects defined terms used in Chapter 562 and provides cross-
references to the provisions in which they are defined.

Relation to current Kentucky law. For a discussion of the relationship between Chapter
562’s defined terms and current law, refer to the commentary for the provision in which the term is
initially defined.
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TRANSLATION TABLE
CurrenNT LAaw TO PROPOSED CODE

Current Law Proposed Code Current Law Proposed Code
2.015 541.4110 216.302 511.1106
6.731 551.5103 217.175 531.3105
6.734 524.2403 217.181 521.2102
551.5103 218A.1418 521.2102
6.737 551.5103 253.990 522.2206
6.741 551.5103 258.990 553.5308
6.744 551.5103 311.715 541.4109
6.747 551.5103 311.720 541.4109
6.750 551.5103 311.723 541.4109
6.751 551.5103 311.725 541.4109
6.754 551.5103 311.732 541.4109
6.755 551.5103 311.733 541.4109
6.757 551.5103 311.735 541.4109
6.760 551.5103 311.750 541.4109
6.761 551.5103 311.760 541.4109
11A.040 551.5104 311.765 541.4109
17.170 553.5313 311.770 541.4109
39A.990 553.5301 311.780 541.4109
61.097 - .990 551.5103 311.790 541.4109
65.7641 553.5301 311.800 541.4109
70.990 551.5103 311.810 541.4109
107.990 551.5101 311.820 541.4109
116.047 531.3101 342.035 521.2103
149.040 553.5301 342.265(2) 531.3107
149.083 553.5301 342.335 521.2103
149.090 553.5301 342.400(2) 531.3102
149.380 522.2206 342.465 531.3110
199.492 541.4108 342.615 521.2103
199.493 541.4108 365.015 531.3104
216.300 511.1107 365.020 531.3105
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Current Law

365.030
365.040
365.050
365.100
365.710
365.992(1)
387.990(2)
431.005
431.545
432.350
432.590
433.234
433.750
433.770
433.865
433.873
433.875
434.095
434.155
434.225(6)
434310
434.320
434.340
434.442
434.445
434.550
434.560
434.570

434.580

434.590

434.600

314

Proposed Code

531.3105
531.3105
531.3105
531.3104
521.2108
552.5201
551.5104
504.414

553.5308
551.5101
553.5301
521.2102
522.2206
522.2206
521.2102
522.2206
522.2206
531.3101
531.3101
531.3101
531.3110
531.3111
531.3111
531.3101
521.2106
531.3118
531.3118
531.3104
531.3110
531.3118
521.2102
521.2109
531.3118
521.2108
531.3118
531.3105
531.3118

Current Law

434.610
434.620
434.630

434.640
434.650

434.655
434.660
434.670

434.680
434.685
434.690

434.695
434.700
434.710
434715
434.720
434.730
434.840
434.855
437.420(1)
437.420(2)
437.420(3)
437.420(4)
438.060
438.160
438.180
438.210
438.240
441.035
500.010
500.020
500.030

Proposed Code

531.3118
531.3118
531.3101
531.3118

531.3101
531.3118
521.2103
531.3118
521.2103
531.3118
521.2103
531.3118
531.3118
531.3118
521.2109
531.3118
531.3118
531.3118
531.3118
531.3118
531.3118
531.3118
524.2403
524.2402
521.2102
522.2206
522.2206
523.2301
522.2206
561.6112
553.5301
561.6112
522.2205
553.5301
500.101

500.103

500.102
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Current Law

500.040
500.050
500.060
500.070
500.080

500.080(17)
500.100
501.010(2)
501.010(3)

501.010(4)
501.020
501.030

501.030(1)
501.040
501.050(1)
501.060

501.070
501.070(1)(c)
501.070(2)
501.070(3)
501.080
501.080(1)
501.090
502.010
502.020
502.030
502.040
502.050
502.050(2)
502.060
503.020
503.030(1)
503.040

Proposed Code

500.104
506.602
500.105
500.106
500.107
515.1501
509.901
500.102
503.302
501.204
505.502

503.302
501.206
501.204
501.205
505.502
501.205
501.205
501.203
503.303
501.207
505.511
503.304
505.509
505.506
503.302
505.507
503.301
503.301
503.301
503.301
507.701
507.703
507.702
504.400
504.412
504.413

Current Law

503.050(1)
503.050(2)
503.060
503.070(1)
503.070(2)
503.080(2)
503.090(1)
503.090(2)
503.090(3)
503.110
503.120
503.808(1)
504.020
504.020(3)
504.090
504.120(4)
505.010
505.020
505.020
505.030
505.040
505.050
505.060
506.010

506.020

506.030

506.040

506.050
506.050(4)
506.060
506.070

Proposed Code

504.416
504.419
504.418
504.416
504.419
504.419
504.414
504.414
504.414
504.415
505.511
504.417
505.504
505.501
506.604
505.504
506.603
502.253
502.254
506.605
506.606
506.607
506.608
508.801
508.807
503.301
508.806
503.301
508.802
508.807
503.301
508.803
508.807
508.803
508.805
508.806
508.804
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Current Law

506.080
506.090
506.100
506.110
507.010
507.020

507.030
507.040
507.050
508.010
508.020
508.025
508.030
508.032
508.040
508.050
508.060

508.070

508.075
508.078
508.080

508.090

508.100
508.110
508.120
508.130

508.140
508.150
508.155
508.160
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Proposed Code

503.301

503.301

503.301

502.254

511.1101
511.1101
511.1102
511.1103
511.1104
511.1105
512.1201
512.1201
512.1201
512.1201
512.1201
512.1201
512.1203
512.1202
522.2205
512.1202
522.2205
512.1203
512.1203
512.1202
512.1203

512.1201
512.1205
512.1206
512.1205
512.1205
512.1205
512.1204
512.1206
512.1204
512.1204
512.1204
553.5305

Current Law

509.010
509.020

509.030
509.040
509.050
509.060
509.070

509.080
510.010

510.010(7)
510.010(8)

510.015
510.030
510.035

510.040
510.050
510.060
510.070

510.080
510.090
510.110

510.120

Proposed Code

514.1404
514.1401
514.1501
514.1401
514.1501
514.1401
514.1501
514.1401
514.1501
514.1401
514.1501
514.1402
514.1403
513.1301
513.1302
513.1303
513.1306
513.1307
562.6204
562.6209
562.6204
562.6209
513.1301
513.1301
513.1301
513.1302
513.1303
513.1304
513.1301
513.1302
513.1302
513.1301

513.1302
513.1302
513.1303
513.1304
513.1304
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Current Law

510.140
510.150
511.010
511.020
511.030
511.040
511.050

511.060
511.070
511.080
511.090
512.010
512.020
512.030
512.040
512.050
512.060
512.070

512.080
513.010
513.020
513.030
513.040
514.010
514.020(1)
514.020(2)
514.020(3)
514.030
514.030(2)
514.040
514.040(6)
514.040(7)
514.040(8)
514.050
514.050(2)

Proposed Code

513.1305
562.6201
523.2303
523.2301
523.2301
523.2301
508.808
523.2301
523.2302
523.2302
523.2302
523.2301
522.2208
522.2206
522.2206
522.2206
522.2206
522.2206
522.2203
522.2206
522.2206
522.2208
522.2201
522.2202
522.2203
521.2113
521.2111
521.2113
521.2103
521.2102
521.2110
521.2103
531.3117
531.3117
521.2110
521.2108
521.2110

Current Law

514.060
514.060(4)

514.065
514.065(4)
514.070
514.070(4)
514.080

514.080(3)
514.090
514.090(2)
514.090(3)
514.100
514.110
514.110(3)
514.120
514.120(2)
514.120(4)
514.140
514.140(2)
514.150
514.150(2)
514.160

514.160(2)
514.170

514.170(3)
515.010
515.020
515.030
516.010
516.020
516.030
516.040

516.110

Proposed Code

521.2105
521.2110

521.2105
521.2110
521.2107
521.2110
521.2104
553.5310
521.2110
521.2103
531.3117
521.2110
521.2112
521.2109
521.2110
521.2103
521.2109
521.2110
521.2102
521.2110
521.2109
521.2110
521.2103
531.3104
521.2110
521.2103
531.3104
521.2110
515.1501
515.1501
515.1501
531.3119
531.3101
531.3101
531.3101
531.3102
531.3103
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Current Law

516.120
516.130
517.010
517.010(1)
517.010(2)
517.010(3)
517.010(4)
517.010(5)
517.010(6)
517.020
517.030
517.040
517.050
517.060
517.070
517.080
517.090
517.100
517.110
517.120
518.010
518.010(2)
518.010(3)
518.020
518.030
518.040
518.050
518.060
518.070
519.020
519.030
519.040
519.050
519.055
519.060
520.010

520.010(1), (3)
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Proposed Code

531.3101
531.3101
531.3119
531.3105
531.3107
531.3107
531.3112
531.3105
531.3113

531.3105
531.3106
531.3106
531.3107
531.3108
531.3108
531.3109
531.3110
531.3111
531.3112
531.3113
531.3119
531.3116
531.3116
531.3114
531.3114
531.3115
531.3115
531.3115
531.3116
553.5301
553.5302
552.5203
552.5204
552.5204
552.5205
553.5316
553.5307

Current Law

Proposed Code

520.010(2), (4), (5)553.5306

520.015
520.020
520.030
520.040
520.050
520.060
520.070
520.080
520.090
520.095
520.100
520.110
520.120
520.130
521.010

521.020
521.030
521.040
521.050
522.010
522.020
522.030
522.040
523.010

523.020
523.030
523.040
523.050
523.060
523.070
523.080
523.090
523.100
523.110
524.010

553.5306
553.5306
553.5306
553.5306
553.5307
553.5307
553.5308
553.5308
553.5305
553.5304
553.5304
553.5303
553.5303
553.5303
551.5105

551.5101
551.5102
551.5102
551.5101
551.5105
551.5103
551.5103
551.5104
552.5201
552.5206
552.5201
552.5201
552.5201
552.5201
552.5201
552.5201
552.5201
552.5201
552.5202
552.5203
553.5316
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Current Law

524.010(1)
524.010(2)

524.010(3), (4)

524.020
524.030
524.040
524.045
524.050
524.055
524.060
524.070
524.090
524.100
524.110
524.120
524.130
525.010

525.010(3)
525.010(4)
525.010(5)
525.020
525.030

525.040
525.050
525.060
525.070

525.080

525.090
525.100
525.105
525.110
525.113
525.115
525.120

Proposed Code

553.5312
553.5313
553.5309
553.5309
553.5309
553.5310
553.5310
553.5310
553.5311
553.5312
553.5312
553.5312
553.5313
553.5314
553.5312
553.5315
553.5316
561.6113
561.6105
561.6108
561.6101
561.6101
561.6101

561.6102
561.6103
561.6105
512.1204
561.6106
512.1204
561.6107
561.6108
561.6109
562.6208
562.6208
562.6208
562.6208
562.6208

Current Law

525.125
525.130
525.140
525.150
525.160
526.020
526.050
526.060
526.070
527.200
527.205
527.210
529.010(1)
529.020
529.030
529.040
529.050
529.070
529.080
529.090

530.010
530.020
530.030
530.040
530.050
530.060
530.064
530.065
530.070
531.010(1)
531.010(2)
531.010(3)

531.020
531.030
531.040

Proposed Code

562.6207
562.6207
561.6110
561.6111

561.6104
524.2401
524.2402
524.2403
524.2404
522.2205
522.2205
522.2205
562.6206
562.6204
562.6206
562.6206
562.6206
562.6205
562.6204
562.6204
562.6206
541.4101
541.4102
541.4103
541.4104
541.4105
541.4106
541.4107
541.4107
541.4107
562.6209
562.6209
562.6203
562.6209
562.6203
562.6203
562.6203
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Current Law

531.050
531.060
531.070
531.300(1)
531.300(2)
531.300(4)
531.310
531.320
531.340
531.350
531.360
531.370
532.010
532.020
532.030
532.060
532.080
532.090

532.110
532.120
533.060
534.030
534.040
534.050
RCr 8.06
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Proposed Code

562.6203
562.6203
562.6203
562.6209
562.6209
562.6202
562.6202
562.6202
562.6203
562.6203
562.6203
562.6203
509.901
509.902
509.903
509.903
509.905
509.901
509.903
509.906
509.906
509.906
509.904
509.904
509.904
506.604



Appendix: Translation Tables

TRANSLATION TABLE
ProPOSED CODE TO CURRENT L AW

Proposed Code  Current Law Proposed Code  Current Law
500.101 500.010 503.301 502.010
500.102 500.030 502.020
500.100 502.030
500.103 500.020 502.040
500.104 500.040 506.020
500.105 500.060 506.030
500.106 500.070 506.040
500.107 500.080 506.080
501.201 none 506.090
501.202 none 506.100
501.203 501.060 503.302 501.010(2)
501.204 501.010(3) 501.010(4)
501.030 501.080(1)
501.205 501.030 503.303 501.060
501.040 503.304 501.070(2)
501.050(1) 503.305 various
501.206 501.020 504.400 503.020
501.207 501.070 504.411 none
501.208 none 504.412 503.030(1)
501.209 various 504.413 503.040
502.251 various 504.414 431.005
502.252 none 503.090(1)
502.253 505.020 503.090(2)
502.254 505.020 503.090(3)
506.110 504.415 503.110
502.255 various 504.416 503.050(1)
503.070(1)
504.417 503.808(1)
504.418 503.060
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Proposed Code
504.419

504.420
505.501
505.502

505.503
505.504

505.505
505.506
505.507
505.508
505.509
505.510
505.511

505.512
506.601
506.602
506.603
506.604

506.605
506.606
506.607
506.608
506.609
507.701
507.702
507.703
508.801
508.802
508.803

508.804

322

Current Law

503.050(2)
503.070(2)
503.080(2)
various
504.020(3)
501.010(3)
501.030(1)
none
504.020
504.120(4)
none
501.080
501.090
none
501.070(3)
none
501.070(1)(c)
503.120
various
none
500.050
505.010
504.090
RCr 8.06
505.030
505.040
505.050
505.060
various
502.050
502.060
502.050(2)
506.010
506.030
506.040
506.050
506.070

Proposed Code

508.805
508.806

508.807

508.808
508.809
509.901

509.902
509.903

509.904

509.905
509.906

511.1101

511.1102
511.1103
511.1104
511.1105
511.1106
511.1107
512.1201

512.1201

Current Law

506.050(4)
506.020
506.060
506.010
506.030
506.040
511.050
various
500.080(17)
532.010
532.090
532.020
532.030
532.060
532.090
534.030
534.040
534.050
532.080
532.110
532.120
533.060
507.010
507.020
507.020
507.030
507.040
507.050
216.302
216.300
508.010
508.020
508.025
508.030
508.032
508.040

508.090
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Proposed Code  Current Law Proposed Code  Current Law
512.1202 508.060 513.1305 510.140
508.070 513.1306 510.010
508.080 513.1307 510.010
512.1203 508.050 514.1401 509.020
508.075 509.030
508.078 509.040
508.080 514.1401 509.050
512.1204 508.130 509.060
508.140 514.1402 509.070
508.150 514.1403 509.080
508.155 514.1404 509.010
525.070 514.1501 509.020
525.080 509.030
512.1205 508.090 509.040
508.100 509.050
508.110 509.060
508.120 515.1501 500.080
512.1206 508.090 515.010
508.130 515.020
513.1301 510.010 515.030
510.015 521.2101 none
510.030 521.2102 217.181
510.035 218A.1418
510.040 433.234
510.070 433.865
513.1302 510.010 434.580
510.035 437.420(1)
510.050 514.030
510.060 514.140
510.080
510.090
513.1303 510.010
510.035
510.110
513.1304 510.035
510.110
510.120

323



Kentucky Penal Code Revision Project

Proposed Code

521.2103

521.2104
521.2105

521.2106

521.2107
521.2108

521.2109
521.2109

324

Current Law

342.035
342.335
342,615
434.650
434.655
434.670
514.020(3)
514.040
514.090
514.120
514.160
514.170
514.080
514.060
514.065
434.445
514.070
365.710
434.590
514.050
434.580
434.690
514.110
514.120(2)
514.150

Proposed Code

521.2110

521.2111
521.2112
521.2113

522.2201
522.2202
522.2203

522.2204
522.2205

Current Law

514.030(2)
514.040(8)
514.050(2)
514.060(4)
514.065(4)
514.070(4)
514.080(3)
514.090(3)
514.110(3)
514.120(4)
514.140(2)
514.150(2)
514.160(2)
514.170(3)
514.020(1)
514.100
514.010
514.020(2)
513.020
513.030
512.070
513.040
none
438.240
508.060
508.070
527.200
527.205
527.210
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Proposed Code

522.2206

522.2206

522.2207
522.2208

523.2301

523.2302

523.2303
524.2401
524.2402

524.2403

524.2404
524.2405

Current Law

149.380
253.990
433.750
433.770
433.873
433.875
437.420(2)
437.42003)
438.060
512.020
512.030

512.040
512.050
512.060
512.070
512.080
none
512.010
513.010
437.420(4)
511.020
511.030
511.040
511.050
511.090
511.060
511.070
511.080
511.010
526.020
434.855
526.050
434.840
526.060
6.734
526.070
none

Proposed Code

531.3101

531.3102

531.3103
531.3104

531.3104

531.3105

531.3106

531.3107

531.3108

Current Law

116.047
434.095
434.155
434.225(6)
434.442
434.630
434.640
516.020
516.030
516.040
516.120
516.130
342.400(2)
516.040
516.110
365.015
365.100
434.570
514.160
514.170
217.175
365.020
365.030
365.040
365.050
434.600
517.010(1)
517.010(5)
517.020
517.030
517.040
342.265(2)
517.0102)
517.010(3)
517.050
517.060
517.070
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Proposed Code

531.3109
531.3110

531.3111

531.3112

531.3113

531.3114

531.3115

531.3116

531.3117

531.3118

326

Current Law

517.080
342.465
434310
434.570
517.090
434.320
434.340
517.100
517.010(4)
517.110
517.010(6)
517.120
518.020
518.030
518.040
518.050
518.060
518.010(2)
518.010(3)
518.070
514.040(6)
514.040(7)
514.090(2)
434.550
434.560

Proposed Code

531.3118

531.3119

541.4101
541.4102
541.4103
541.4104
541.4105
541.4106
541.4107

541.4108

Current Law

434.570
434.580
434.590
434.600
434.610
434.620
434.630
434.640
434.650
434.660
434.670
434.680
434.685
434.690
434.695
434.700
434.710
434.715
434.720
434.730
516.010
517.010
518.010
530.010
530.020
530.030
530.040
530.050
530.060
530.064
530.065
530.070
199.492
199.493
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Proposed Code  Current Law Proposed Code  Current Law
541.4109 311.715 551.5103 522.020
311.720 522.030
311.723 6.731
311.725 6.734
311.732 6.737
311.733 6.741
311.735 6.744
311.750 6.747
311.760 6.750
311.765 6.751
541.4109 311.770 6.754
311.780 6.755
311.790 6.757
311.800 6.760
311.810 6.761
311.820 61.097 - .990
541.4110 2.015 70.990
551.5101 107.990 551.5104 11A.040
432.350 387.990(2)
521.020 522.040
521.050 551.5105 521.010
551.5102 521.030 522.010
521.040 552.5201 365.992(1)
523.010
523.020
523.030
523.040
523.050
523.060
523.070
523.080
552.5201 523.090
552.5202 523.100
552.5203 519.040
523.110
552.5204 519.050
519.055
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Proposed Code

552.5205
552.5206
553.5301

553.5302
553.5303

553.5304

553.5305

553.5306

553.5307

553.5308

553.5309

328

Current Law

519.060
523.010
149.040
149.083
149.090
39A.990
432.590
438.180
441.035
519.020
65.7641
519.030
520.110
520.120
520.130
520.095
520.100
508.160
520.090
520.010(2), (4), (5)
520.015
520.020
520.030
520.040
520.010(1), (3)
520.050
520.060
258.990
431.545
520.070
520.080
524.010(3), (4)
524.020
524.030

Proposed Code

553.5310

553.5311
553.5312

553.5313

553.5314
553.5315
553.5316

561.6101

561.6102
561.6103
561.6104
561.6105

561.6106
561.6107
561.6108

561.6109
561.6110
561.6111
561.6112

561.6113
562.6201

Current Law

514.080
524.040
524.045
524.050

524.055
524.010(1)
524.060
524.070
524.090
524.120
17.170
524.010(2)
524.100
524.110
524.130
520.010
524.010
525.010
525.010(5)
525.020
525.030
525.040
525.050
525.160
525.010(3)
525.060
525.070
525.080
525.010(4)
525.090
525.100
525.140
525.150
438.160
438.210
525.010
510.150
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Proposed Code
562.6202

562.6203

562.6203

562.6204

562.6205
562.6206

562.6207

562.6208

Current Law

531.300(4)
531.310
531.320
531.010(3)
531.020
531.030
531.040
531.050
531.060
531.070
531.340
531.350
531.360
531.370
510.010(7)
510.010(8)
529.020
529.080
529.090
529.070
529.010(1)
529.030
529.040
529.050
529.090
525.125
525.130
525.105
525.110
525.113
525.115
525.120

Proposed Code
562.6209

Current Law

510.010(7)
510.010(8)
531.010(1)
531.010(2)
531.010(3)
531.300(1)
531.300(2)
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COMMONWEALTH OF KENTUCKY
OFFICE OF THE ATTORNEY GENERAL

ALBERT B. CHANDLER 11 1024 CAPITAL CENTER DRIVE
AITORNEY GENERAL FRANKFORT, KY 40601-8204

May 19, 2003

Mr. Nick Muller

Executive Director

Kentucky Criminal Justice Council Bush Building
403 Wapping Street

Frankfort, Kentucky 40601

Dear Mr. Muuller:

I am writing to you concerning the Final Report of the Penal Code Workgroup, a subcommittee
of the Criminal Justice Council's Penal Code and Sentencing Committee. Specifically, the
purpose of this letter is to set out the position of the Office of the Attorney General regarding the
Work Group's Final Report.

At the May 2002 meeting of the Work Group I, along with representatives of the
commonwealth's Attorneys Association and the County Attorneys Association proposed limiting
the scope of the project to amendments to Kentucky's existing penal code. Then, as now, we
believe that an entirely new penal code is unwarranted, especially since a comprehensive
Northwestern University study released in May 2000 ranked Kentucky's current criminal code as
the 11th best in the nation for clarity and effectiveness. An entirely new penal code is
unnecessary and would lead to years of uncertainty and new litigation as an entirely new penal
code is interpreted by the appellate courts.

While the Office of the Attorney General shared the concerns voiced by the representatives of
the Commonwealth' s Attorneys Association and the County Attorneys Association, I continued
to attend the Work Group meetings. The purpose of my continued participation in the Work
Group was to monitor the Work Group's activities and express concerns when appropriate. My
participation in those meetings should not be construed or interpreted as an approval by the
Office of the Attorney General of the scope of the project or of the proposed new penal code
contained in the Final Report.
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As T have stated throughout my involvement in the Work Group, there has not been sufficient
justification set out for a complete rewrite of the Kentucky Penal Code and all the years of
uncertainty and new appellate litigation that will necessarily follow if Kentucky abandons our
well-developed body of law. Where changes do need to be made to address problems in the law,
it should be done in relation to our current penal code. I thank you for your time and attention to
this letter and I look forward to working with you in the future.

|-.I1-

x/ Sl

David A. Sexton
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