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NOTES
TEMPORARY INJUNCTIVE RELIEF UNDER SECTION
10(l) OF THE TAFT-HARTLEY ACT
Because temporary injunctive relief is granted on the basis of an
incomplete exposure to the facts in issue,' there is an inevitable risk that it
will inaccurately prevision the result of the final adjudication on the merits
and perhaps irreparably injure the party whose actions were temporarily
enjoined. Particularly when a temporary injunction is interposed in a
labor dispute, "the tentative truth [often] results in making [the] ultimate
truth irrelevant." 2 If, for example, a union pickets an employer to compel

him to bargain with the union as the employees' representative and the employer obtains a temporary injunction restraining the picketing, not only
will one of the union's most effective weapons be temporarily silenced, but
also union support may be permanently dissipated pending a subsequent
finding that the injunction was inappropriately granted. On the other
hand, there may be even greater injury to the charging party if a temporary
injunction is not issued pending final adjudication. By the time an unfair
labor practice charge has been processed by the National Labor Relations
Board 3 and then enforced in a court of appeals, 4 the damage may be beyond
repair.
1 FRANKFURTER & GREENE, THE LABOR INJUNCTION 54 (1930); Note, Interlocutory Injunctions and the Injunction Bond, 73 HARV. L. REv. 333, 334 (1959).
2
FRANKFURTER & GREENE, op. cit. supra note 1, at 80. See also the statement
by Franklin D. Roosevelt, quoted in id. at 76-77: "It must be remembered that a
preliminary injunction in a labor case, if granted without adequate proof . . . may
often settle the dispute between the parties; and therefore if improperly granted may
do irreparable wrong."
3
It takes approximately 400 days for the NLRB "to process an unfair labor
practice case." McCulloch, New Problems in the Administration of the LaborManagement Relations Act: The Taft-Hartley Injunction, 16 Sw. L.J. 82 (1962).

4 Although § 10(c) of the Labor Management Relations Act (Taft-Hartley Act),
61 Stat. 147 (1947), 29 U.S.C. § 160(c) (1958), provides that the NLRB may issue
"an order requiring such person [named in the complaint] to cease and desist from
such unfair labor practice," such orders are unenforceable. The Board must petition
a court of appeals under § 10(e), 61 Stat. 147 (1947), 29 U.S.C. § 160(e) (1958),
for enforcement of its order. In 1959, it took an average of 378 days to obtain judicial
enforcement. SUBcosMM. OF THE N.L.R.B. OF THE HousE Comm. ON EDUCATION AND
LABOR,
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unless petition for judicial review is filed within a period of 30 days following
issuance of the Labor Board order." PUCINsKI REPORT 2.
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Thus, if the Taft-Hartley Act i was to effectively remedy the commission of unfair labor practices 6 by unions and employers, the NorrisLaGuardia Act's 7 virtual prohibition of temporary injunctions' 8 had to be
partially superseded. Indeed, provision for temporary injunctive relief
was probably necessary as a prop for an otherwise inadequate and lagging
system of labor law remedies. According to a House subcommittee:
[A] partial reason for the caseload, and hence the delay in unfair
labor practice cases, lies in the inadequate remedies of the Labor
5 Labor Management Relations Act (Taft-Hartley Act) [hereinafter cited as
Taft-Hartley Act], 61 Stat. 136 (1947), 29 U.S.C. § 141 (1958).
6 Section 8 of the Taft-Hartley Act, 61 Stat. 140 (1947), as amended, 29 U.S.C.
§ 158 (1958), as amended, 29 U.S.C. § 158 (Supp. II, 1961), enumerates the various
unfair labor practices, and § 10, 61 Stat. 146 (1947), 29 U.S.C. § 160 (1958), as
amended, 29 U.S.C. § 160 (Supp. II, 1961), provides remedies.
747 Stat. 70 (1932), 29 U.S.C. § 101 (1958).
8 The Norris-LaGuardia Act, enacted in part to curb federal court abuses in
issuing injunctions in labor cases, McCulloch, supra note 3, at 89, prohibited the
granting of injunctions in certain situations and established rigorous procedural
requirements in all other cases. Section 4 of the Norris-LaGuardia Act, 47 -Stat. 70
(1932), 29 U.S.C. § 104 (1958), provides that no federal court shall have jurisdiction
to enjoin the following acts if they involve or arise out of a labor dispute:
(a) Ceasing or refusing to perform any work. or to remain in any relation
of employment;
(b) Becoming or remaining a member of any labor organization or of any
employer organization . . . ;
(c) Paying or giving to, or withholding from, any person participating or
interested in such labor dispute, any strike or unemployment benefits or
insurance, or other moneys or things of value;
(d) By all lawful means aiding any person participating or interested in
any labor dispute who is being proceeded against in, or is prosecuting, any
action or suit in any court of the United States or of any State;
(e) Giving publicity to the existence of, or the facts involved in, any labor
dispute . . . by any . . . method not involving fraud or violence;
(f) Assembling peaceably to act or to organize to act in promotion of their
interests in a labor dispute;
(g) Advising or notifying any person of an intention to do any of the acts
heretofore specified;
(h) Agreeing with other persons to do or not to do any of the acts heretofore specified; and
(i) Advising, urging, or otherwise causing or inducing without fraud or
violence the acts heretofore specified ..
Section 7, 47 Stat. 71 (1932), 29 U.S.C. § 107 (1958), requires "the testimony of
" In addiwitnesses in open court (with opportunity for cross-examination) ....
tion, the judge must make the following findings of fact:
(a) That unlawful acts have been threatened and will be committed unless
restrained...
;
(b) That substantial and irreparable injury to complainant's property will
follow;
(c) That . . . greater injury will be inflicted upon complainant by the denial
of relief than will be inflicted upon defendants by the granting of relief;
(d) That complainant has no adequate remedy at law; and
(e) That the public officers charged with the duty to protect complainant's
property are unable or unwilling to furnish adequate protection.
The Norris-LaGuardia Act drastically reduced the number of injunctions issued.
Whereas there were at least 508 reported labor injunctions prior to its enactmentthe majority of which were issued during the 1920's-only 43 injunctions "survived
the initial five day ex parte restraining order" in the next twenty-five years. McCulloch, mipra note 3, at 90.
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Board. Labor Board orders constitute in many situations no
more than a "slap on the wrist." They are both too little and too
late. They constitute, in the words of one witness, "a license fee
for union busting." The subcommittee recommends that the
Labor Board reconsider the problem of "remedies" with an eye
to taking the profit out of unfair labor practices. 9
The Taft-Hartley Act contains, therefore, sections 10(j) 10 and 10(l) 11
which provide for the issuance of temporary restraining orders in specified
situations by the federal district courts pending final disposition.
See also PucINsKI REPORT 16.
10 The Board shall have power, upon issuance of a complaint as provided
in subsection (b) . . . charging that any person has engaged in or is engaging
in an unfair labor practice, to petition any United States district court, within
any district wherein the unfair labor practice in question is alleged to have
occurred or wherein such person resides or transacts business, for appropriate
temporary relief or restraining order. Upon the filing of any such petition
the court shall cause notice thereof to be served upon such person, and thereupon shall have jurisdiction to grant to the Board such temporary relief or
restraining order as it deems just and proper.
61 Stat. 149 (1947), 29 U.S.C. § 160(j) (1958).
11 Whenever it is charged that any person has engaged in an unfair labor
practice within the meaning of paragraph (4) (A), (B), or (C) of section
158(b) of this title, or section 158(e) of this title or section 158(b) (7) of this
title, the preliminary investigation of such charge shall be made forthwith
and given priority over all other cases except cases of like character in the
office where it is filed or to which it is referred. If, after such investigation, the officer or regional attorney to whom the matter may be referred
has reasonable cause to believe such charge is true and that a complaint
should issue, he shall, on behalf of the Board, petition any United States
district court within any district where the unfair labor practice in question
has occurred, is alleged to have occurred, or wherein such person resides or
transacts business, for appropriate injunctive relief pending the final adjudication of the Board with respect to such matter. Upon the filing of any such
petition the district court shall have jurisdiction to grant such injunctive
relief or temporary restraining order as it deems just and proper, notwithstanding any other provision of law: Provided further, That no temporary
restraining order shall be issued without notice unless a petition alleges that
substantial and irreparable injury to the charging party will be unavoidable
and such temporary restraining order shall be effective for no longer than
five days and will become void at the expiration of such period: Provided
further, That such officer or regional attorney shall not apply for any restraining order under section 158(b) (7) of this title if a charge against the employer under section 158(a) (2) of this title has been filed and after the
preliminary investigation, he has reasonable cause to believe that such charge
is true and that a complaint should issue. Upon filing of any such petition
the courts shall cause notice thereof to be served upon any person involved
in the charge and such person, including the charging party, shall be given
an opportunity to appear by counsel and present any relevant testimony:
Provided further, That for the purposes of this subsection district courts
shall be deemed to have jurisdiction of a labor organization (1) in the district in which such organization maintains its principal office, or (2) in any
district in which its duly authorized officers or agents are engaged in promoting or protecting the interests of employee members. The service of
legal process upon such officer or agent shall constitute service upon the
labor organization and make such organization a party to the suit. In
situations where such relief is appropriate the procedure specified herein
shall apply to charges with respect to section 158(b)(4)(D) of this title.
61 Stat. 149 (1947), 29 U.S.C. § 160(l) (1958), as amended, 29 U.S.C. § 160(l)
(Supp. II, 1961).
9 PucnisKI REPORT 2.

SECTION 10(l) INJUNCTIVE RELIEF
I. THE STATUTORY FRAMEWORK
Under section 10(j), after a complaint charging an unfair labor practice has been issued, the Board 12 has discretionary power to petition the
federal district courts for "appropriate temporary relief or restraining
order"; the court must serve notice on the charged party and may then
grant "such temporary relief or restraining order as it deems just and
proper." Section 10(l) provides that when a complaint is issued charging
one of the enumerated union unfair labor practices involving secondary
boycott,13 "hot-cargo" agreements, 14 certain recognitional or organizational
7
picketing, 15 and work assignment disputes,' 6 the NLRB must1 petition
the district courts "for appropriate injunctive relief pending the final
adjudication of the Board with respect to such matter"; as with section
10(j), the court may then "grant such injunctive relief or temporary
restraining order as it deems just and proper . . . ." Evidently, these
particular union unfair labor practices warranted the mandatory operation
of section 10(l) because of their immediate injury to the public resulting
from the union clash with an employer and his business, whereas the remaining union unfair labor practices, which fall within the discretionary
12 Although §§10(j) and 10(l) permit only the NLRB to petition the district
courts for temporary injunctive relief, International Longshoremen's Union v. Sunset
Line & Twine Co., 77 F. Supp. 119 (N.D. Cal. 1948), two district courts have issued
injunctions pursuant to suits by private parties: Dixie Motor Coach Corp. v. Amalgamated Ass'n of Street Employees, 74 F. Supp. 962 (W.D. Ark. 1947); Textile
Workers Union v. Amazon Cotton Mill Co., 14 CCH Lab. Cas. 1 64230 (M.D.N.C.
1947), rev'd, 167 F.2d 183 (4th Cir. 1948). Private parties can petition federal
courts for temporary injunctions, but in such cases the Taft-Hartley suspension of
the Norris-LaGuardia Act is inapplicable. And under the Norris-LaGuardia Act,
no injunction can properly be issued to restrain striking or picketing in support of
a "labor dispute."
13 61 Stat. 141 (1947), as amended, 29 U.S.C. § 158(b) (4) (B) (Supp. II, 1961).
1461 Stat. 141 (1947), as amended, 29 U.S.C. § 158(b) (4) (A) (Supp. II,
1961) ; 73 Stat. 543 (1959), 29 U.S.C. § 158(e) (Supp. II, 1961).
1 73 Stat. 544 (1959), 29 U.S.C. § 158(b) (7) (Supp. II, 1961).
1661 Stat. 141 (1947), as amended, 29 U.S.C. § 158(b) (4) (D) (Supp. II, 1961).
17 If the Regional Director "has reasonable cause to believe such charge is true
." See note 11 supra. Section 10(l) has frequently been termed the "mandatory injunction provision." See, e.g., SEN. MTN. REP. No. 105, pt. 2, 80th Cong.,
1st Sess., 5, 19 (1947) (remarks of Senator Thomas) ; 105 CONG. REc. 6660 (1959)
(remarks of Senator Morse) ; Teller, The Taft-Hartley Act and Government by
Injunction, 1 LAB. L.J. 40, 46 (1949); Teller, The Labor Injunction, in N.Y.U.
FIRST ANNUAL CONFERENCE ON LABOR 327, 333 (1948).

But Senator Goldwater

noted that "this is a misnomer, in that the provision does not require the NLRB to
seek an injunction every time a party claims a violation of the secondary-boycott
provisions," but only when
the Board's regional office "has reasonable cause to believe such charge is
true and that a complaint should issue." As a matter of practice, the Board
has required a number of additional safeguards against indiscriminate use
of the injunctive process. All petitions for injunctions must be approved by
the Washington office of the Board, rather than just the regional office.
The case is ordinarily handled by an attorney sent out by the Washington
office of the Board's General Counsel. Injunctions are never sought.without
adequate notice and time for the opposing party to be heard.
105 CONG. REc. 6665 (1959).
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scope of section 10(j), directly affect employees and their relations with
the union, with possible public injury more remote.18 Similarly, the
absence of employer unfair labor practices from section 10(l) seems to be
based on a policy judgment that the proscribed employer practices, unlike
the enumerated union activities, do not so injure the public that normal
Board remedies are inadequate. 19
Soon after the passage of the Taft-Hartley Act, the General Counsel of
the NLRB announced that section 10(j) would be used only when a large
segment of the public was affected. 20 As a result, very few petitions have
been filed under the provision.2 1 Because of this infrequent use, and because both section 10(j) and section 10(1) articulate the same "just and
18 Teller, The Taft-Hartley Act and Government by Injunction, 1 LAn. L.J. 40,
46 (1949). The legislative history is not particularly helpful except for the following
statement:
After careful consideration of the evidence and proposals before us, the
committee has concluded that five specific practices by labor organizations
and their agents, affecting commerce, should be defined as unfair labor
practices. Because of the nature of certain of these practices, especially
jurisdictional disputes, and secondary boycotts and strikes for specifically
defined objectives, the committee is convinced that additional procedures must
be made available under National Labor Relations Act in order adequately
to protect the public welfare which is inextricably involved in labor disputes.
Time is usually of the essence in these matters, and consequently the
relatively slow procedure of Board hearing and order, followed many months
later by an enforcing decree of the circuit court of appeals, falls short of
achieving the desired objectives-the prompt elimination of the obstructions
to the free flow of commerce and encouragement of the practice and procedure
of free and private collective bargaining. Hence we have provided that the
Board, acting in the public interest and not in vindication of purely private
rights, may seek injunctive relief in the case of all types of unfair labor
practices and that it shall also seek such relief in the case of strikes and
boycotts defined as unfair labor practices.
S. REP. No. 105, 80th Cong., 1st Sess. 8 (1947).
19 Or it may be based on the assumption that irreparable injury to the union
as a result of employer unfair labor practices does not occur as often as irreparable
injury to the employer from union activities. See Feller, Secondary Boycotts: A
Union Perspective, in SYmposium ON THE LABOR-MANAGEMENT REPORTING AND
DISCLOSURE ACT OF 1959, at 845, 852 (Slovenko ed. 1961): "Indeed, it is fair to say
that underlying the law's expedited injunctive remedies for the employer and its
frustratingly delayed remedies for the union is the philosophy that the destruction
of a union is of lesser moment that the employer's loss of profits."
20 PUCINSKI REPORT 50.
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Senator Goldwater noted that such figures demonstrate that the NLRB "will
not seek injunctions unless there is a congressional mandate that it do so." 105 CONG.
REc. 6665 (1959).
21

The following table is reproduced from the
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proper" standard for injunctive relief, this Note will focus on the problems
created by petitions for temporary injunctive relief under su.tion 10(l).22
II. SECTION 10(1) STANDARDS
Section 10(l) could be interpreted to mean that the district court's
discretion extends only to the scope of the injunctive decree and not to
the propriety of issuing the injunction, 2 but the courts have uniformly held
that the granting of temporary relief is discretionary, 24 although petitioning
for it is not. Thus, notwithstanding the district judge's limited familiarity
with the application of the Taft-Hartley Act as compared to the Board's
expertise,2 5 the district judge does not automatically rely on the Board's
petition stating that it has reasonable cause to believe that an unfair labor
practice charge is "true." 2 6 Since a temporary injunction does not automatically result from the filing of a section 10(l) petition, and since the
22 The

present General Counsel of the NLRB, Stuart Rothman, has indicated

that consideration will be given to using § 10(j) more frequently when its "use is
necessary to maintain the status quo in order to safeguard the statutory rights of
individuals." Rothman, Some Law and Practice Problems Before the Office of the
General Counsel NLRB, in N.Y.U. 14TH ANNUAL CONFERENCE ON LABOR" 163, 167

(1961).
For cases involving the use of § 10(j) against employers, see Elliott v. Dubois
Chemicals, Inc., 201 F. Supp. 1 (N.D. Tex. 1962) (injunction granted for alleged
violations of §§ 8(a) (1), (3)); Douds v. Anheuser-Busch, Inc., 99 F. Supp. 474
(D.N.J. 1951) (injunction granted for alleged violations of §§ 8(a) (1)-(3)). For
cases involving the use of § 10(j) against unions, see Elliott v. Sheet Metal Workers,
42 L.R.R.M. 2100 (D.N. Mex. 1958) (injunction granted for alleged violations of
§§8(b) (1), (3), 8(d)), aff'd, 42 L.R.R.M. 2347 (5th Cir. 1958); Jaffe v. Newspaper Deliverers' Union, 97 F. Supp. 443 (S.D.N.Y. 1951) (injunction granted for
alleged violation of § 8(b) (2)); Penello v. UMW, 88 F. Supp. 935 (D.D.C. 1950)
(injunction granted for alleged violations of §§ 8(b) (2), (3)) ; Curry v. Union de
Trabajadores de la Industria, 86 F. Supp. 707 (D. Puerto Rico 1949) (injunction
granted for alleged violation of §8(d)). See also Brown v. National Union of
Marine Cooks, 104 F. Supp. 685 (N.D. Cal. 1951) (injunctions granted against both
union and employer for alleged violations of §§8(a)(1), (3), 8(b)(1),(2)). The
Pucinski Committee recommended that § 10(l) "be amended so as to give the Labor
Board officials opportunity to exercise their discretion in whether or not to petition
for the issuance of a court injunction." PUCINsxr REPORT 49. See also PuciNsxr
REPORT 3. It was believed that the district courts' application of § 10(l) "resulted
in hardship in many situations." Ibid. Representative Griffin, however, a member
of the Committee minority, recognized that there was "room for some complaint,"
but suggested that § 10(j) be amended and that § 10(l) be left undisturbed. PucNsKI REPORT 83. For discussion of both § 10(j) and § 10(1) see Comment, 56 MrcH.
L. REv. 102 (1957).
Senator Morse proposed to amend § 10(l) by providing that the regional director
shall petition the district court "if under all the circumstances equitable relief is
appropriate." 105 CONG. REc. 17881 (1959).
23 The phrase in § 10(l) that "the district court shall have jurisdiction to grant
such injunctive relief . . . as it deems just and proper" could be interpreted to
require the issuance of an injunction and to permit the exercise of discretion only
with respect to the scope of the decree. See Cosentino v. United Bhd. of Carpenters,
265 F.2d 327, 331 (7th Cir. 1959), in which the court addressed itself to the scope
of the decree which would most effectively maintain the status quo.
24 Blumenthal, Mandatory Injunctions and the NLRB, 2 LAB. L.J. 7, 8 (1951).
See, e.g., Douds v. Wine Vorkers, 75 F. Supp. 447, 451 (S.D.N.Y. 1948) (injunction
denied) (Congress intended that the district courts exercise their "discretion to fit
the needs and circumstances of each particular case.").
25 McCulloch, supra note 3, at 97.
26 See statute cited note 11 supra.
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injunction is in effect dispositive in most cases-in 1960, eighty-three 10(l)
injunctions were issued, and seventy-three of these cases were settled
without further Board action-,27 some reliable standard is needed to guide
the operation of the court's discretion. The statute provides little assistance; the phrase "just and proper" hardly serves as a definitive standard, and the only other. 10(l) guideline-that "substantial and irreparable
injury . . . will be unavoidable"-is limited to a temporary restraining
order, with a maximum life of five days, issued without notice to the
2charged party.
Since the jurisdiction of the district court is properly invoked by a
10(l) petition only when the regional director has reasonable cause to
believe that an unfair labor practice has been committed, at the very least
there must be some showing that this is a tenable belief. In the first years
of the Taft-Hartley Act, the courts attempted to formulate a governing
standard which would indicate the quantum of evidence required. One
court required a prima facie showing that one of the enumerated unfair
labor practices had in fact occurred,29 whereas others demanded proof
sufficient to support a "reasonable belief." 30 These verbalizations were
probably identical in substance, but more recent decisions have introduced
fundamentally differing standards. The Court of Appeals for the Third
Circuit in Schauffler v. Local 1291, ILA, 31 held that the regional director
"is required to demonstrate merely that the propositions of law which [he]
has applied to the charge are substantial and not frivolous." In McLeod v.
Business Mach. Mechanics Bd.,3 however, the Court of Appeals for the
Second Circuit held that the regional director must show that there is
reasonable cause to believe both that the Board will enter a cease and desist
order and that such order will be enforced by a court of appeals.
Once a district court is satisfied that the showing of an unfair labor
practice is sufficient according to its particular standard, it will normally
issue a temporary injunction 33 on the theory that section 10(l) is the
McCulloch, supra note 3, at 92-93.
Former NLRB Member Gerard Reilly suggested that § 10(1) be amended so
that a petition for temporary relief be filed only "where there is reasonable cause
to believe that a continuing unfair labor practice will cause irreparable injury."
PuciNsic
REPORT 49.
29
Douds v. Local 294, Int'l Bhd. of Teamsters, 75 F. Supp. 414, 418 (N.D.N.Y.
1947) (injunction granted); cf. Brown v. Oil Workers, 80 F. Supp. 708 (N.D. Cal.
1948) (injunction granted).
30 LeBaron v. Los Angeles Bldg. Trades Council, 84 F. Supp. 629 (S.D. Cal.
1949), aff'd, 185 F.2d 405 (9th Cir. 1950) (injunction granted) ; Cranefield v. Bricklayers Union, 78 F. Supp. 611 (W.D. Mich. 1948) (injunction granted).
31292 F.2d 182, 187 (3d Cir. 1961).
32 300 F.2d 237, 242 n.17 (2d Cir. 1962) (reversing the district court's issuance
of a temporary injunction).
33 See cases cited notes 29-31 supra; Alpert v. International Hod Carriers Union,
198 F. Supp. 395 (D.R.I. 1961) (injunction granted); Cosentino v. United Bhd. of
Carpenters, 42 L.R.R.M. 2665 (E.D. Ill. 1958) (injunction granted), modified, 265
F.2d 327 (7th Cir. 1959); Styles v. Local 760, Int'l Bhd. of Elec. Workers, 80 F.
Supp. 119 (E.D. Tenn. 1948) (injunction granted) ; LeBaron v. Printing Specialties
Union, 75 F. Supp. 678 (S.D. Cal. 1948) (injunction granted).
27
28
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product of a "congressional determination that certain unfair labor practices
are so disruptive that . . . their continuance during the pendency of

charges before the Board should not be permitted." 34 Certain courts,
however, have required some further showing that injunctive relief is "just
and proper." In Douds v. Wine Workers,35 the district court refused to
issue a temporary injunction because "the danger of impending or continued substantial and irreparable damage to the charging parties, the
general public and interstate commerce is no longer present." Some courts
have considered only the public injury which would be prevented by
temporary injunctive relief; 36 others have stressed possible injury to the
charging party.3 7 Additional standards have also been applied, such as
inquiring into the public good which an injunction would serve, 38 or seeking
to maintain the status quo.3 9
These standards used by the district courts to determine whether a
temporary injunction is "just and proper" are similar to the tests employed
to govern interlocutory relief in other equity areas. It is doubtful, however,
that the diverse equity tests should automatically be transplanted into the
labor context. Nevertheless, a survey of general equity practice does provide instructive analogies.
III. ANALOGIES FRom

INTERLOCUTORY PROCEEDINGS IN OTHER AREAS

A. Patent Infringement
Temporary injunctions have been denied in patent infringement cases
unless plaintiff proved a clear right to the patent-through either a prior
adjudication or a showing of "continued public acquiescence in the exclusive
right asserted"-, clear infringement thereof, and that greater harm would
result from denying the injunction than from its issuance.40 One court has
Schaufler v. Local 1291, ILA, 292 F2d 182, 187 (3d Cir. 1961).
35 75 F. Supp. 184, 188 (S.D.N.Y. 1948).
3
6 Douds v. Wine Workers, 75 F. Supp. 447, 452 (S.D.N.Y. 1948) (injunction
denied) ; see Douds v. Local 24368, United Wire Workers, 86 F. Supp. 542 (S.D.
N.Y. 1949) (injunction denied).
37 Madden v. UMW, 79 F. Supp. 616 (D.D.C. 1948) (injunction granted pur34

suant to a § 10(j) petition); Evans v. International Typographical Union, 76 F.
Supp. 881, 886 (S.D. Ind. 1948) (injunction granted pursuant to a § 10(j) petition).
38
Brown v. Roofers Union, 86 F. Supp. 50, 56-57 (N.D. Cal. 1949) (injunction
granted); see Elliott v. Amalgamated Meat Cutters, 91 F. Supp. 690, 698 (W.D.
Mo. 1950) (injunction denied; petition retained on court's docket).
39
McLeod v. Local 239, Teamsters Union, 179 F. Supp. 481, 484, 489 (E.D.N.Y.
1960) (injunction granted); LeBaron v. Kern County Farm Labor Union, 80 F.
Supp. 151, 153 (S.D. Cal. 1948) (injunction granted).
Compare Cosentino v.
Carpenters Dist. Council, 200 F. Supp. 112, 113, 115 (E.D. Mo. 1961), in which the
court stated that although the purpose of § 10(1) is to "preserve the status quo pending
the final adjudication by the Board of a charge of unfair labor practice," the sole test
is "whether the Regional Director had reasonable cause to believe there was a violation of the Act." See Cosentino v. United Bhd. of Carpenters, 265 F.2d 3-7, 331
(7th Cir. 1959) (affirming the district court's injunction).
40 Standard Elevator Co. v. Crane Elevator Co., 56 Fed. 718, 719 (7th Cir. 1893);
see Imperial Mach. & Foundry Corp. v. G. S. Blakeslee & Co., 262 Fed. 419 (2d Cir.
1919) (dictum) (affirming preliminary injunction); General Elec. Co. v. P. R.
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indicated that no particular method of proof is necessary, 41 but another
denied a preliminary injunction when prior adjudications of the validity
of plaintiff's patent were not binding on the present defendant, and when
new evidence was introduced tending to cloud plaintiff's title.42 In one
instance, the defendant was given a choice between injunction or depositing
a bond sufficient to cover plaintiff's damages and loss of profits should
43
plaintiff prevail on final hearing.
B. Land Use
A clear showing of right has also been required when temporary injunctions have been sought in controversies affecting land use. On appeal
from the issuance of a preliminary injunction restraining defendant from
entering certain land and removing coal, the Pennsylvania Supreme Court
recently held that before injunctive relief could be given, plaintiff must have
previously adjudicated his title or must offer proof sufficient to meet a strict
standard of certainty." Since such proof was lacking, the court dissolved
the injunction and transferred the case to the law side of the court for a
determination of who had title to the land, although a bond was required
from defendant to cover the value of the coal mined in the interim. Even
a showing of clear title does not automatically entitle the plaintiff to all the
relief he seeks; a Kansas court modified a preliminary injunction which
had ordered defendants off the land to permit continuing possession as
3
long as there was no waste or any substantial change made to the land
Nevertheless, the majority of courts have not articulated a clear-right
requirement in the area of land use since the parties' rights in the land are
usually the central and most disputed issues. In Irwin Fishing & Hunting
Club v. Cobb,4 6 the disputed area contained trees which plaintiff wanted
for ornamentation and shade but which defendant sought to remove for
Mallory & Co., 286 Fed. 175, 177 (S.D.N.Y.

1923) (dictum)

(injunction granted),

in which the court held:
An unbroken line of authority in this circuit requires the granting of an
application for an injunction pendente lite in a patent case, where the claims
of the patent in controversy have been adjudicated to be valid, and where
there is no substantial question as to infringement, and where there are no
new facts of a character to throw previous adjudication into serious doubt.
41
Universal Gypsum & Lime Co. v. Haggerty, 21 F.2d 544 (W.D.N.Y. 1927)
(injunction granted).
42
Western Elec. Co. v. Keystone Tel. Co., 115 Fed. 809 (C.C.E.D. Pa. 1902)
(injunction denied). In Standard Elevator Co. v. Crane Elevator Co., 56 Fed. 718
(7th Cir. 1843), the court implied that plaintiff's right to the patent had to be even
clearer when it was feasible to compensate in damages.
43
Universal Gypsum & Lime Co. v. Haggerty, 21 F.2d 544 (W.D.N.Y. 1927).
44Williams v. Bridy, 391 Pa. 1, 136 A.2d 832 (1957); cf. Leekley v. Dewing,
217 Md. 54, 141 A.2d 696 (1958) (affirming preliminary injunction).
45 Snyder v. Hopkins, 31 Kan. 557, 3 Pac. 367 (1884).
On the theory that the
purpose of interlocutory relief is to retain the status quo pending final determination
of the controversy, equity courts seek to avoid issuing temporary injunctions when
the effect would be to give the petitioner "the fruits of a final decree in his favor."
Arnold v. Bright, 41 Mich. 207, 2 N.W. 16 (1879).
46235 Ala. 394, 179 So. 183 (1938).
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commercial purposes. In reinstating a temporary injunction dissolved
below, the court recognized that plaintiff would suffer irreparable 47 injury
if injunctive relief was denied and defendant permitted to remove the trees,
and that defendant could be adequately protected by a bond. In City of
San Antonio v. Camp Warnecke,4" plaintiff alleged that defendant power
company's use of water from a river which flowed along plaintiff's premises
caused the growth of bacteria making plaintiff's beach unpleasant and
swimming unhealthy. The power company contended that it had been
operating the same way for twenty-five years, and that the cost of a corrective system was prohibitive. The court reversed a temporary injunction
not on the basis of a weighing of the respective injuries resulting from the
grant or denial of interlocutory relief, but to preserve the status quo. Any
injunction that would give plaintiff all the relief sought could not be
granted. 4 9

C. Other Areas
This same lack of uniform standards is evident in areas other than
patents and land use. Preliminary injunctions were reversed in two recent
cases: in one, on the ground that there was no clear showing of violation
of a restrictive covenant; 50 in the other, because the injunction orderingthe reinstatement of a head custodian would not merely have maintained
the status quo but would have given plaintiff "substantially all the relief
which is properly obtainable in a final hearing." 51 In one case involving
execution on judgment notes, the court indicated that the probability of
plaintiff's ultimate success must be considered but "must always be weighed
in the balance, along with the probability of any harm to be suffered by
47 The possibility of plaintiff's suffering irreparable injury before final determination is the criterion used by many courts to govern the exercise of equity discretion. See, e.g., Moore v. McAllister, 216 Md. 497, 141 A.2d 176 (1958) (reversing
the denial of a temporary injunction against encroachment upon a strip of land) ; Hall
v. City of Fayetteville, 248 N.C. 474, 103 S.E.2d 815 (1958) (affirming preliminary
injunction against removal of plaintiff's buildings from a proposed roadway); New
York State Natural Gas Corp. v. Roeder, 384 Pa. 198, 120 A.2d 170 (1956) (affirming preliminary injunction restraining defendants from drilling a gas well on property
leased to plaintiff) ; Washington Water Power Co. v. Crane, 40 Idaho 310, 233 Pac.
878 (1925) (affirming preliminary injunction against interference with a water ditch) ;
Mobile County v. Knapp, 200 Ala. 114, 75 So. 881 (1917) (reversing a temporary
injunction restraining the county from building a road).
48267 S.W.2d 468 (Tex. Civ. App. 1954).
49 See note 45 supra.
50 Keystone Guild, Inc. v. Pappas, 399 Pa. 46, 159 A.2d 681 (1960). In Herman
v. Dixon, 393 Pa. 33, 36-37, 141 A.2d 576, 577 (1958) (reversing a preliminary injunction restraining a doctor from practicing medicine within city limits for three
years pursuant to restrictive covenant contained in a prior employment contract),
the court stated:
Since a preliminary injunction is somewhat like a judgment and execution
before trial, it will only issue where there is an urgent necessity to avoid
injury which cannot be compensated for by damages and should never be
awarded except when the rights of the plaintiff are clear. Also, it should
in no event ever be issued unless greater injury will be done by refusing it
than in granting it.
51
Dallas Independent School Dist. v. Daniel, 323 S.W.2d 639 (Tex. Civ. App.
1959).
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2
one party or the other" from a grant or denial of temporary relief.
Similarly, the distribution of assets to a defendant corporation's stockholders has been temporarily enjoined after possible injury to the litigants

was forecasted. 53 Other courts have balanced "the conveniences of the
opposing parties" 54 or have denied interlocutory injunctions because defendant would otherwise have suffered irreparable damage.55
D. Diverse Standards
An assortment of standards for determining the propriety of temporary
injunctive relief in non-labor proceedings seems to be a necessary accommodation to the diversity of case-types that arise. The type of injunction
sought may require an affirmative act by the enjoined party 56 or may be
restrictive in scope-in Snyder v. Hopkins, 57 defendants were permitted
to remain in possession of the land but were not to make any substantial
changes. Within a general area such as land use or patent infringement,
possible fact complexes are almost unlimited and incapable of being tested
by the same measures. In City of San Antonio v. Camp Warnecke, s

involving the effect of a power company's operations on an adjacent river,
possible irreparable public injury could properly have been taken into
account in determining whether to grant a temporary injunction; such a
test would not be relevant in a case like Irwin Fishing & Hunting Club
v. Cobb, 59 involving the removal of shade trees. In some circumstances
an injunction will be denied because a bond from defendant will adequately
protect plaintiff. 60 Conversely, the court may condition a preliminary
injunction on plaintiff's posting bond for defendant's protection.6 '
In contrast, an injunction issued under section 10(l) can only be a
normal restraining order against the union to discontinue certain unfair
52 Bayard v. Martin, 101 A.2d 329, 333 (Del. 1953), affirming 98 A.2d 780 (Del.
Ch. 1953), cert. denied, 347 U.S. 944 (1954).

53 Johnson v. Mansfield Hardwood Lumber Co., 143 F. Supp. 826 (W.D. La.
1956). See also Slott v. Plastic Fabricators, Inc., 402 Pa. 433, 167 A.2d 306 (1961)
(reversing a preliminary injunction against a corporation's dissolution); American
Fed'n of Musicians v. Stein, 213 F.2d 679 (6th Cir. 1954), cert. denied, 348 U.S.
873 (1954) (affirming preliminary injunction).
54 Gerlach v. Gillam, 139 A.2d 591, 595 (Del. Ch. 1958).
55 Whaley v. Broadway Taxi Co., 252 N.C. 586, 114 S.E.2d 254 (1960).
56 See generally Annot., Preliminary Mandatory Injunctions, 15 A.L.R.2d 213
(1951).
57 31 Kan. 557, 3 Pac. 367 (1884).
58 267 S.W.2d 468 (Tex. Civ. App. 1954).
59 235 Ala. 394, 179 So. 183 (1938).
60 See, e.g., Williams v. Bridy, 391 Pa. 1, 136 A.2d 832 (1957) (bond for value
of coal to be mined until final determination of the case) ; Universal Gypsum & Lime
Co. v. Haggerty, 21 F.2d 544 (W.D.N.Y. 1927) (bond to secure plaintiff for damages
and possible loss of profits from alleged patent infringement).
61 See, e.g., Irwin Fishing & Hunting Club v. Cobb, 235 Ala. 394, 179 So. 183
(1938) ; text accompanying notes 46-47 supra; Washington Water Power Co. v.
Crane, 40 Idaho 310, 233 Pac. 878 (1925) (injunction against interfering with flow
of water through a ditch located on land title to which was disputed). See generally
Note, Interlocutory Injunctions and the Injunction Bond, 73 HARV. L. REv. 333 (1959).
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practices. Moreover, the provision is limited to a few different case-types.
Also, the courts need not consider as an alternative to temporary injunction
the use of a bond to secure the union against any irreparable injury should
there be a subsequent holding that no unfair labor practice was committed;
neither the NLRB 62 nor the complaining employer 63 can be required to
post security as a condition for obtaining preliminary injunctive relief.
Nor is it likely that the court can require the union to post bond to indemnify the employer as a condition for denying the injunction since the
employer is not a party to a 10(l) suit.
E. Uniformity Under the Taft-Hartley Act
Therefore, even if a diversity of standards is necessary in the non-labor
area to ensure flexible adaptability to the variety of cases presented, it
does not follow that such diversity is beneficial in the section 10(l) context.
Indeed, flexible use of these general equity standards thwarts the goal of
uniformity in the nationwide application of the federal statute. Present
diversity is best illustrated by the different results reached in the same
cases by the district courts and the Board: of the first thirty-two 10(l)
cases involving decision by both the district court and the Board, there was
total disagreement in fifteen cases and partial disagreement in two cases.6
Although today the incidence of agreement is greater than fifty percent,
substantial dissimilarity persists.6 5
62
Graham v. United Bhd. of Carpenters, 34 CCH Lab. Cas. 71289, at 96014
(D. Alaska 1958): "Since the petitioner is an agency of the United States, no bond
will be necessary as provided by Rule 65(c), Federal Rules of Civil Procedure."

The applicable part of FED. R. Civ. P. 65(c) reads: "No such security shall be
required of the United States or of an officer or agency thereof [pursuant to the
issuance of a restraining order or preliminary injunction]."
63 The Taft-Hartley Act does not require that a charging party alleging the
commission of an unfair labor practice post bond if the Board issues a complaint and

the district court grants a temporary injunction. Since the charging party is not
a party to the suit under § 10(l), see note 12 supra, it is difficult to perceive how a
court could require that bond be posted. Moreover, FED. R. Civ. P. 65(c) refers
only to the "applicant" for the temporary injunction when discussing the requirement

of security.
the nominal
interest and
80th Cong.,

According to the legislative history of the act, the NLRB is not just
party but is the real party in interest since it is acting "in the public
not in vindication of purely private rights ....
" See S. REP. No. 105,
1st Sess. 8 (1947).

64 McCulloch, New Problems in the Administration of the Labor-Management
Relations Act: The Taft-Hartley Injunction, 16 Sw. L.J. 82 (1962). See also

Blumenthal,
supra note 24, at 8.
6
5E.g., Madden v. Teamsters Union, 39 CCH Lab. Cas. 1 66364 (N.D. Ill. 1960)
(injunction denied), cease and desist order entered sub noma.
Cartage & Terminal
Management Corp., 130 N.L.R.B. 558 (1961); Penello v. Hatters Union, 44 L.R.R.M.
2263 (D. Md. 1959) (injunction denied), cease and desist order entered sub norn.
Korber Hats, Inc., 124 N.L.R.B. 604 (1959), enforced, 286 F.2d 950 (4th Cir. 1961) ;
Alpert v. International Bhd. of Elec. Workers, 43 L.R.R.M. 2416 (D. Conn. 1959)
(injunction denied), cease and desist order entered sub noin. Traffic Safety, Inc.,
125 N.L.R.B. 537 (1959); Knapp v. General Drivers Union, 42 L.R.R.M. 2378
(D.N.D. 1958) (injunction denied), cease and desist order entered sub noin. W. W.
Wallwork Fargo, Inc., 123 N.L.R.B. 91 (1959); Alpert v. Truck Drivers Union,
41 L.R.R.M. 2740 (D. Me. 1958) (injunction denied), cease and desist order entered
sub nora. Viner Bros., 124 N.L.R.B. 1057 (1959); Madden v. Teamsters Union,
40 L.R.R.M. 2595 (N.D. Ind. 1957) (injunction denied), cease and desist order entered
sub noin. The Light Co., 121 N.L.R.B. 221 (1958), enforced, 274 F.2d 19 (7th Cir.
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Although it may be impossible to achieve exact correspondence between district court and NLRB decision, the use of one broad standard
would at least ensure uniformity to the extent that a given case would be
tested by the same rule in any district court. To secure uniformity, therefore, a single but multi-phased standard is required.
IV.

A SUGGESTED STANDARD

A. No Reasonably Possible Doubt
Whenever a federal district court finds no reasonably possible doubt
that one of the unfair labor practices enumerated in section 10(l) has been
committed and that the NLRB will eventually enter a cease and desist
order, it should issue a temporary injunction without requiring further
findings of harm to the employer or the public. The prophecy of the
Board's decision necessitated by this adaptation of the analogous clearright standard used in other equity areas will involve considerations of the
possibility that the Board may decline jurisdiction initially 6 6 or hear the
case and then dismiss on the ground that the alleged violations are de
minimis. 67 Since the function of section 10(l) relief is to suspend the
effects of a labor dispute until Board decision, if a Board decision on the
merits is unlikely, there should be no temporary injunction. Precisely
because the Board is the focal point for section 10(l), the additional
prophecy that the Board's order, which is not self-executing, 68 will be
1960); Douds v. Knit Goods Workers, 39 L.R.R.M. 2438 (E.D.N.Y. 1957) (injunction denied), cease and desist order entered sub noan. Packard Knitwear, Inc., 118
N.L.R.B. 577 (1957), enforced, 267 F.2d 916 (2d Cir. 1959); Becker v. Laundry
Drivers Union, 39 L.R.R.M. 2381 (S.D. Cal. 1956) (injunction denied), cease and
desist order entered sub norn. Southern Serv. Co., 118 N.L.R.B. 1435 (1957),
enforced, 262 F.2d 617 (9th Cir. 1958) ; cf. Cavers v. Brotherhood, 41 L.R.R.M. 2664
(E.D. Wis. 1958) (injunction denied), cease and desist order entered sub non.
Del-Mar Cabinet Co., 121 N.L.R.B. 1117 (1958), rev'd and remanded, 274 F.2d 564
(D.C. Cir. 1959), complaint dismissed, 126 N.L.R.B. 501 (1960).
66E.g., Hogue & Knott Supermarkets, 110 N.L.R.B. 543 (1954); Jonesboro
Under the Board's regulations,
Grain Drying Co-op., 110 N.L.R.B. 481 (1954).
29 C.F.R. §§ 102.98-.104 (1962), advisory opinions are now given on the question of
whether jurisdictional objections will be asserted in a given case. See, e.g., Frank
Schafer, Inc., 127 N.L.R.B. 210 (1960); Jackson's Party Service, 126 N.L.R.B. 875
(1960); Westside Mkt. Owners Ass'n, 126 N.L.R.B. 167 (1960); Knoxville NewsData on the length of time required to
Sentinel Co., 125 N.L.R.B. 672 (1959).
obtain an advisory opinion is unavailable, but conceivably a district judge might
seek such an opinion before issuing a temporary injunction if he was in doubt about
possible Board action. Since a temporary injunction remains in effect only until
Board decision, if the Board will decline jurisdiction there is no reason for injunctive
relief. And since acceptance of jurisdiction is crucial to the function of the district
courts under § 10(), the Board should issue advisory opinions to a district judge.
See Schauffler v. Philadelphia Window Cleaners' Union, 196 F. Supp. 396 (E.D. Pa.
1961) (injunction denied on the ground that there was no showing that the charging
party's operations met the Board's jurisdictional amounts).
67 "The brief and sporadic nature of the picketing, evidenced by its short duration
and limited impact, persuades us that, whether or not a violation was committed here,
no remedial order is warranted." Lousiville Cap Co., 121 N.L.R.B. 1154 (1958).
68 See note 4 supra.
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enforced by a court of appeals 69 is unnecessary. Should a court of appeals
refuse to enforce a Board order, the Board may not adopt that circuit's
decision when next a similar case is presented, for the Board may on its
own motion petition a different court of appeals for enforcement.70 Primarily, it is a Board order based on administrative expertise which the
federal district court must forecast in a 10(l) proceeding.
A temporary injunction issued pursuant to a finding of "no reasonably
possible doubt" need not depend on an additional finding of irreparable
injury to the complainant-employer or the public. When a court is persuaded to the degree this standard requires, it should comply with the
implicit congressional determination that since the unfair labor practices
listed in 10(l) are conclusively presumed to be injurious to the public, they
71
should not continue unchecked.
Although it may be difficult to determine when a case is so clear that
no reasonably possible doubt of an unfair labor practice exists, such a
finding is appropriate in certain cases. In McLeod v. Retail Dep't Store
Union, 72 for example, an employer fired three of its employees on March 29.
The following day, a union organizer accompanied by the three enployees
demanded reinstatement, recognition of the union, and the initiation of
contract negotiations. On March 31, the union began picketing. During"
the next few weeks, union pickets entered several of the employer's stores
and intimidated the employees, forcing the stores to close; in addition,
pickets prevented an employee of another company from picking up mer69 The district court must not only find that there is reasonable cause to believe
that the Board will enter a cease and desist order, it "must further find reasonable cause
to believe that . . . [the decision] will be enforced by a Court of Appeals." McLeod
v. Business Mach. Mechanics Bd., 300 F2d 237, 242 n.17 (2d Cir. 1962) (reversing
district court injunction). Compare Alpert v. United Bhd. of Carpenters, 143 F.
Supp. 371 (D. Mass. 1956), in which the court followed the Board's construction
of § 8(b) (4) (A), 61 Stat. 141 (1947) (amended by 73 Stat. 542 (1959), 29 U.S.C.
§ 158(b) (4) (A) (Supp. II, 1961)), in Sand Door & Plywood Co., 113 N.L.R.B.
1210 (1955), rather than the contrary interpretation of the Court of Appeals for the
Second Circuit in Rabouin v. NLRB, 195 F.2d 906 (2d Cir. 1952).
70 Section 10(e) of the Taft-Hartley Act, 61 Stat. 147 (1947), 29 U.S.C. § 160(e)
(1958), provides: "The Board shall have power to petition any court of appeals of
the United States . . . within any circuit . . . wherein the unfair labor practice
in question occurred or wherein such person resides or transacts business, for the
enforcement of such order . . . ." Therefore, the Board may be able to petition
one of the eleven courts of appeals which will sustain its viewpoint. Only a decision
by the United States Supreme Court is binding on the Board.
71 In Douds v. ILA, 38 L.R.R.M. 2562, 2564 (E.D.N.Y.
1956) (injunction
denied), the court held that injunctive relief should not be granted without some
indication "that the free flow of commerce will be affected or that the public interest
at the moment is vitally at stake." On appeal, the district court's order was reversed
and the case remanded with directions that the injunction be issued since there was
"'reasonable cause to believe' that the 'charge' filed by the Painters' Union [on behalf
of a painting contractor] is true." The court stated that "it was not for the District
Court to pass upon the 'public interest or necessity.' These matters had already
been decided by Congress when it passed the Act." Douds v. ILA, 242 F.2d 808,
810, 811-12 (2d Cir. 1957). Compare the following statement in the legislative
history of § 10(l) : "Hence we have provided that the Board, acting in the public
interest and not in vindication of purely private rights, . . . shall also se-k
[injunctive relief] . . . ." S. RE. No. 105, 80th Cong., 1st Sess. 8 (1947).
72207 F. Supp. 680 (E.D.N.Y. 1962).
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chandise at one of the employer's stores and spoke crudely and belligerently
to customers. On April 26, the union petitioned the NLRB for an election.
The employer filed a charge alleging that the union had violated section
8(b) (7) (C)."3 That section prohibits picketing by an uncertified union
when "an object" is recognitional or organizational and when no petition
for an election has been filed within a reasonable period of time, "not to
exceed thirty days," from the commencement of the picketing. A proviso
insulates picketing "for the purpose of truthfully advising the public . .
that an employer does not employ members of, or have a contract with, a
labor organization, unless an effect of such picketing is to induce [stoppage
of pick-ups or deliveries]

.

.

.

."

Since pick-ups were in fact prevented,

the proviso was inapplicable and the picketing was not protected from the
operation of subsection (C). Certainly "an object" of the picketing was
recognitional, so that the only remaining issue was whether twenty-six days
of picketing before petitioning for a Board election was unreasonable. The
intimidating tactics of the union made it equally clear that such a period
was unreasonable. Thus, since there was no reasonably possible doubt
that the union violated section 8(b) (7) (C), the court properly issued the
temporary injunction.
B. The Reasonable Cause To Believe Test
If a court does not find that there is no reasonably possible doubt that
an unfair labor practice was committed, it must then determine whether
there is at least reasonable cause to believe that an unfair labor practice
was committed. The application of the "reasonable cause to believe" test
is beset with difficulties similar to those involved in determining whether
no reasonably possible doubt exists. Because of the political-compromise
nature of the Taft-Hartley Act, 7 4 it is often difficult to fully ascertain the
meaning and scope of particular provisions. For example, section 8(b) (7)
(C), clearly violated in McLeod, has been variously construed and difficult
to apply in other cases. In Phillips v. Garment Workers,75 a 10(l) injunction was sought in conjunction with an 8(b) (7) (C) charge; the union
had simply posted signs labelled "notice to the public" without any ambulatory picketing or interference with pick-ups or deliveries. The district
court issued the injunction, finding irrelevant the fact that one of the union's
purposes was to truthfully advise the public when "an object" of its action
73 73 Stat. 544 (1959), 29 U.S.C. § 158(b) (7) (C) (Supp. II, 1961).
74 "[T]he Taft-Hartley Act was, to a marked degree, the result of conflict and
compromise between strong contending forces and deeply held views on the role of
organized labor in the free economic life of the Nation and the appropriate balance
to be struck between the uncontrolled power of management and labor to further
their respective interests." United Bhd. of Carpenters v. NLRB, 357 U.S. 93, 99-100
(1958). Because of this compromise, "it could readily have been anticipated that the
statutory language finally adopted, as applied to the myriad situations which arose,
would create difficult problems of interpretation." C. A. Blinne Constr. Co., 135
N.L.R.B. No. 121, 49 L.R.R.M. 1638, 1639 (1962) (supplemental decision).
75 45 L.R.R.M. 2363 (M.D. Tenn. 1959).
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was recognitional. A contrary result was reached in Getreu v. Bartenders
Union,76 on the ground that 8(b) (7) (C) picketing was immunized when
its purpose was truthfully advising the public, notwithstanding that employer recognition was an admitted object of the picketing. This disagreement concerning the proper interpretation of the proviso extended also to
the NLRB. In the first Crown Cafeteria case,77 the Board held-three to
two--that the publicity proviso was limited to "picketing where the sole
object is dissemination of information divorced from a piesent object. of
recognition," and that the proviso manifested an intent not to permit
recognitional picketing under the guise of informational picketing.7 8 A
rehearing was granted,1 9 and in the second Crown Cafeteria case, 0 the
Board reversed itself-again three to two-, 8 ' holding that picketing which
embraced the proscribed object of recognition or organization was nonetheless permitted if its immediate object was informational. 82 Thus, as
with a "no reasonably possible doubt" determination, a district judge must
attempt to clarify these variously interpreted provisions to determine
whether reasonable cause to believe exists. He cannot accept without
question the regional director's belief that an unfair labor practice was
committed, but must himself make unusually difficult factual inferences.
Although conflicting testimony and self-serving declarations are not peculiarto labor cases, they seem to be intensified in a labor dispute.8 3 One of the
most common and enigmatic inferential facts to be determined is a union's
motive for picketing. Cosentino v. Carpenters Dist. Council 84 was an
8(b) (7) (C) case in which a union, after discovering that complainant's
employees were not members of any union and that their wage scale was
below the union scale, wrote the employer of its intention "to publicize
the substandard wages and working conditions of [the] employees"; the
76 181 F. Supp. 738, 45

L.R.R.M. 2496 (N.D. Ind. 1960).

130 N.L.R.B. 570 (1961).
78 Id. at 572.
77

79 The union filed a motion for reconsideration, since a cease and desist order
had been entered, and the General Counsel filed a motion for clarification. Crown
Cafeteria, 135 N.L.R.B. No. 124, 49 L.R.R.M. 1648 (1962) (supplemental decision).
80 Ibid.
81 In the first Crown case, Members Kimball, Leedom and Rodgers were in the

majority, and Members Fanning and Jenkins dissented. In the second Crown case,
Members McCulloch and Brown, appointed in the interim between the two cases,
joined Fanning to constitute the majority, and Members Leedom and Rodgers dissented. Thus, no member actually changed his position from the first Crown case.
82 Crown Cafeteria, 130 N.L.R.B. 570, 575 (1961).
The second Crown case
adopted the dissenting opinion of the first Crown case. Crown Cafeteria, 135 N.L.
R.B. No. 124, 49 L.R.R.M. 1648 (1962).
S3 There is always present in these labor proceedings, from my scant contact with them and unspecialized viewpoint, overtones of emotion and passion
that tend to color testimony even more than usual. One becomes cognizant
that extreme partisanship and interest exist on both sides of the controversy
in this delicate area of employer and union responsibility so necessary to be
balanced fairly in the national interests.
Vincent v. International Union of Operating Eng'rs, 207 F. Supp. 414, 415 (N.D.
N.Y. 1962).
84200 F. Supp. 112 (E.D. Mo. 1961).
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letter disaffirined any intention to bargain with the company or induce its

employees to strike and stated that union employees in other companies
woul be requested not to discontinue deliveries. The president of the
company testified over union denial that the union asked him about possible
unionization and whether lie wotuld sign a contract with the union, and that
on oue occasion lie telephoned the union's office and was asked: "Why
don't you fellows join the union- ' he court had to weigh the president's
testimoiv against tie jilOS's denials and self-serving letterYs5 In. determining "'uhether the Regional Director had reasonable cause to believe
there was a violation of tie Act," 86 the court was apparently persuaded by
8 7
the letter and denied the injunction. In Cavers v. Teamsters Union,
the court was not as receptive to the union's contention: 88
It is scarcelv surpri-ing that the wordings [of the picket signs]
themselves do not express recognition as an object, in the light of
the fact that counsel has forthrightly volunteered, with what we
interpreted as a certain pride of authorship, that he himself coiposed tile legends on the signs. In fact it would be ungenerous
to counsel and his firm, eminent and experienced specialists in the
field of labor relations, to believe that, having concerned themselves with the precise wording, they would not advise Union
representatives as to how they should conduct themselves once
the picketing began.8'
The court granted the temporary injunction after concluding that the
union's evidence was "self-serving and negative in character." 90
When the que-tion of the comiiiiission of an unfair labor practice hinges
solely on a finding of a particular union motive and different conclusions can
reasonably be inferred from the basic facts, a court should hesitate to issue
a temporary inj unction which may be unnecessary or inappropriate or which
may, in effect, permanently resolve the controversy.
1. Possible Irreparable Injury
Unlike a finding of n .rea-oi ialy pos.-ible doubt, which should result
ini an automatic injunction, when a district judge is satisfied only that there
is reasonable cause to heli,_ve thtt al unfair labor practice was committed,
8.0
One other piece oi evidence was a placard carried by the lone picket which
read: 'Notic.- to the public! Vestaglas, Inc. employees do not belong to AFL-CIO
Id. at 115.
and lave sulh tan lard wages and working conditions ....
61;I. at 113.
87 188 F. Supp. 194 (E.D. Wis. 1960).
68 The alleged violation wai tuiler § 8(b) (7) (B), 73 Stat. 544 (1959), 279 U.S.C.
§158(b)(7)(B) (Supp. II, 1961), and the only question was whether there was
reasonable cause to believe that an object of the picketing was recognitional or
organizational. Cavers v. Teamsters Union, 188 F. Supp. 184, 188 (E.D. Wis. 1960).
89 Id. at 189-90.
90Id. at 190.
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temporary relief should not be granted without further findings of possible
substantial and irreparable injury to the public or the parties involved.
If Congress intended to provide for temporary injunctive relief in all cases
in which there was reasonable cause to believe that one of the unfair labor
practices specified in section 10(l) had been committed, presumably it
would not have used the words "just and proper"-which seem to imply
general equity discretion-to indicate a standard for the district court, but
would have applied the "reasonable cause to believe" 'prerequisite for
mandatory action by the regional director to the district courts as well. 91
The public will be affected to some degree by any labor dispute; therefore, the measure of the degree of injury warranting temporary injunctive
relief should be based on a sliding scale relating the type of damage to the
public with the extent of potential injury, so that the more severe the injury,
the smaller the portion of the public that need be affected. In LeBaron v.
Los Angeles Bldg. Trades Cauncil,92 the court granted a 10(l) injunction
on the basis of an alleged violation of section 8(b) (4) (D), 9 3 which prohibits a union from encouraging employees to strike in support of a demand
that particular work be assigned to one union rather than another. Five
hundred union workers had struck the construction of an electric power
station in support of a demand that two members of a machinists union.
not be used in the installation of a steam turbine, and, by delaying completion of the station, had prevented the correction of a critical power shortage.
Applying the sliding scale measure, the obvious injury to the community
served by the power company was much greater than a possible dip in the
union's prestige with its members and a possible deprivation of jobs for
two men; 94 the size of the community was not a crucial factor because of
the severity of the injury.
The irreparable public injury standard could be inverted to a public
good standard so as to require an inquiry into whether the public would
benefit more from the granting of a temporary injunction than from its
denial. 95 Ultimately, the courts would have to balance public benefit
resulting from a restraint on union interference with production against
the legislative policy of unfettered collective bargaining. 96 The weight to
be given this legislative policy could depend on the nature of the labor
dispute and the degree of disagreement, so that if, for example, a section
91 See statute quoted note 11 supra.
9284 F. Supp. 629 (S.D. Cal. 1949), aff'd, 185 F.2d 405 (9th Cir. 1950), vacated

as inoot, 342 U.S. 802 (1951) (per curiam).
9361 Stat. 141 (1947), as amended, 29 U.S.C. § 158(b) (4) (D) (Supp. II, 1961).
94 Section 10(k) of the Taft-Hartley Act, 61 Stat. 149 (1947), 29 Stat. U.S.C.
(1958), provides for the resolution of so-called "jurisdictional disputes."
d160(k)

This was the standard employed in the cases cited note 38 supra.
96 Although this balance has not been expressed as such by Congress or the courts,
the Senate Report of the Taft-Hartley Act stated that its objectives were: "the
prompt elimination of the obstructions to the free flow of commerce and encourage95

ment of the practice and procedure of free and private collective bargaining."

No. 105, 80th Cong., Ist Sess. 8 (1947).
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10(j) petition alleged a union refusal to bargain in violation of section
8(b) (3) 07 through a strike in support of a specific demand, the fact that
the dispute involved broad disagreement over wages and production
methods rather than a minor difference concerning heating or rest rooms
could support a denial of the injunctive relief s6ught. But if the weight
to be given the maintenance of an employer's production could not be
-inilarlv measured, perhaps a presumption in favor of injunction should
be used to place the burden on the defendant union of coming forward with
evidence that its favorable but variable free bargaining factor outweighed
the nonvariable maintenance of production factor favorable to the employer.
The lack of any showing of tangible public injury beyond the congressional presumption that the unfair labor practices enumerated in section 10(1) are per se injurious 98 should not necessarily preclude the issuance of a temporary injunction when only a "reasonable cause to believe"
determination has been made. There should be a further investigation of
the relative injuries to the union and the employer which will follow upon
the grant or denial of the interlocutory relief. Such factors as the segment
of the employer's business affected, the effect on one party of submitting
to the demands or limitations of the other party, and the ratio of employees
in the disputing bargaining unit to total union employees could be considered. In addition, secondary boycotts might be enjoined more readily
than recognitional picketing, which in turn might be enjoined sooner than
organizational picketing; those union activities meriting greater judicial
protection are normally those which reflect a greater struggle for union
existence or survival.
These abstract standards can be brought to bear on concrete factual
issues by considering two recent cases in which injunctions were granted.
In Penello v. Retail Store Employees Union,99 the union began a campaign
in February to organize the employees of Irvins Stores. In May, the union
filed a petition for certification as bargaining representative, and in August,
after postponements due to Irvins' alleged unfair labor practices, an election
was held resulting in a conclusive union defeat. The day after the election,
tnion wrote Irvins that it no longer sought nor would accept recogniuhe
tion *until the majority of the employees indicate their desire to be [so]
represented," but that its obligation to the public and the labor movement
in B3altimore compelled it to disclose the company's anti-union position.
Thereafter, one picket was stationed at each of Irvins' stores with a sign
reading: "This is a Non Union Store. Irvins Opposes Union for its
Emplrveez. Please Do Not Patronize Retail Store." A union organizer
testifierl that the pickets would be withdrawn if Irvins invited the union to
9761 Stat. 141
(1947), 29 U.S.C. §158(b)(3) (1958). See Douds v. ILA,
147 F. Supp. 103 (S.D.N.Y. 1956), aff'd, 241 F.2d 278 (2d Cir. 1957) (temporary
injunction issued for an alleged violation of § 8(b) (3) pursuant to a petition under

§ 10()).
98 See note 71 supra and accompanying text.
99 188 F. Supp. 192 (D. Md. 1960), aff'd, 287 F.2d 509 (4th Cir. 1961).
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address the employees to reassure them of an untrammelled choice in
selecting a bargaining agent in the next NLRB election. Although the
court recognized that the union's immediate objectives prior to the August
election did not preclude a finding that the subsequent activity was lawful,
it did consider these prior objectives along with the organizer's testimony
in determining whether "an object" of the picketing was proscribed. The
court granted a temporary injunction on the ground that there was reasonable cause to believe that the union violated section 8(b) (7) (B),'1 °
which prohibits picketing by an uncertified union when an object is recognitional or organizational and a valid election has been held within the preceding twelve months.1 1 If the court could not have concluded that there
was no reasonably possible doubt that the union violated section 8(b) (7)
(B), but only that there was reasonable cause to believe the allegations of
the 10(l) petition, the temporary injunction should not have been granted
since there was no evidence of any substantial public injury nor was there
any showing that Irvins Stores had in any way suffered injury because of
the presence of one-man pickets at the store entrances.
In Alpert v. ILA,'1 2 a company employing unionized clerks and stevedores supplied clerks to another company which used them to process goods
for storage in its warehouse. Believing that use of 'a proposed storagefacility would result in less activity at the pier where the stevedores worked,
the union induced the clerks to refuse to process goods intended for that
storage area. The court granted an injunction although it was uncertain
whether there was a violation of section 8(b) (4) (A) 103 since this was not
the "classical secondary boycott." -10 Its action was justified because the
stockpiling company would clearly lose potential business were the injunction denied, whereas the only danger posed by the injunction was the possibility that the union might be required to accept a decreasing workload
for its stevedores until Board decision.
The "reasonable cause-relative injuries" test might be further refined
so that the stronger the cause to believe, the more weight should be accorded to the employer's injury and correspondingly less to the union's
injury, since as the district judge approaches absolute certainty, the statutory implication that the enumerated unfair labor practices are per se
deleterious and should be restrained comes increasingly into play. Conversely, as the reasonable cause to believe that an unfair labor practice was
committed becomes only barely probable, any irreparable damage to the
union from the granting of a temporary injunction should count heavily.
100 73 Stat. 544 (1959), 29 U.S.C. § 158(b) (7) (B) (Supp. II, 1961).
101 Penello v. Retail Store Employees Union, 188 F. Supp. 192, 202 (D. Md.

1960).
102 42

L.R.R.M. 2802 (D. Mass. 1958).
(amended by 73 Stat. 542 (1959), 29 U.S.C. § 158(b)
(4) (A) (Supp. II, 1961)).
lo4 Alpert v. ILA, 42 L.R.R.M. 2802, 2804 (D. Mass. 1958).
103 61 Stat. 141 (1947)
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2. Maintaining the Status Quo
The test of "maintaining the status quo" 105 is normally inherent in
the "relative injuries" test, since when a union seeks a new objective
through what the court has reasonable cause to believe was an unfair labor
practice, an injunction restraining the alleged unlawful means could hardly
be deemed to cause that party irreparable injury and would only restore
the lawful status quo. Thus, in Alpert v. ILA, 10 6 if the union was not
attempting to retain a previously secured position but to acquire additional
work by changing the stockpiling company's existing operations, the
injunction did no more than restore the status quo existing before the new
demand was unlawfully pressed.
By itself, however, the status quo test may be incapable of application, because of the difficulty of selecting a relevant point of time for its
determination. The status quo is obviously neither that existing at the time
of the Board's petition to the district court nor of the charging party's petition to the Board. Nor is the appropriate status quo necessarily that existing immediately prior to the commencement of the union activity alleged to
be an unfair labor practice, for this activity in turn may have been precipitated by unfair employer activity which should not go unchecked, but which
was neither so injurious as to warrant the Board's use of section 10(j) dis10 7
cretion nor available as an absolute union defense to the 10(1) petition.
Indeed, the union might be so restricted by injunction that an employer
could continue his efforts to defeat the union free from judicial intervention.
Perhaps the status quo in a labor dispute can never meaningfully be
08
maintained.'
105 See cases cited note 39 supra.

106 42 L.R.R.M. 2802 (D. Mass. 1958).
107 Section 10(1) was amended in 1959 to provide that no restraining order shall
be sought under a charge involving § 8(b) (7) "if a charge against the employer
under section 8(a) (2) has been filed and after the preliminary investigation, he [the
regional attorney] has reasonable cause to believe that such charge is true and that
a complaint should issue." 73 Stat. 544 (1959), 29 U.S.C. § 160(l) (Supp. II, 1961).
Section 8(a) (2) provides that it is an unfair labor practice for an employer "to
dominate or interfere with the formation or administration of any labor organization

or contribute financial or other support to it .

.

.

."

61 Stat. 140 (1947), 29 U.S.C.

§ 158(a) (2) (1958). The inclusion of this provision in § 10(l) might imply that any
other employer unfair labor practice should not be considered a defense in a proceeding
under §§10(j) or 10(l). See Greene v. International Typographical Union, 182
F. Supp. 788 (D. Conn. 1960), in which an injunction was granted although the
court indicated that the employer had probably committed an unfair labor practice
under § 8(a) (5), 61 Stat. 141 (1947), 29 U.S.C. § 158(a) (5) (1958) (refusal to
bargain).
108 The injunction cannot preserve the so-called status quo; the situation
does not remain in equilibrium awaiting judgment upon full knowledge. The
suspension of activities affects only the strikers; the employer resumes his
efforts to defeat the strike, and resumes them free from the interdicted interference.
FRANKFURTER & GREENE, THE LABOR INJUNCTION (1930), quoted in McCulloch,
New Problems in the Administration of the Labor-Management Relations Act: The
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CONCLUSION

In the application of the proposed uniform standard for granting
temporary injunctive relief under section 10(l), if a district court is convinced that there is no reasonably possible doubt that an unfair labor
practice has been committed, it should effectuate congressional intent by
issuing a temporary injunction pending ultimate decision by the NLRB.
But if the court can only find reasonable cause to believe that the act has
been violated, the propriety of granting injunctive relief should then depend
on the resultant injuries: if denying the injunction will cause substantial
public damage, the injunction should be granted; if the public will be
unaffected by the court's decree, the court should weigh the relative
irreparable injury to the union and employer from a grant or denial of
the temporary injunction. In this last eventuality, the more certain the
court is that an unfair labor practice has been committed and that the
Board will enter a cease and desist order, the more weight should be given
to the possible damage to the employer from a denial of the injunction.
Arnold B. Cohen
Taft-Hartley Injunction, 16 Sw. L..

82, 96 (1962).

ment concerning the need for interim relief:

Compare the following state-

Since the Board's orders are not self-enforcing, it has sometimes been possible for persons violating the act to accomplish their unlawful objective
before being placed under any legal restraint and thereby to make it impossible or not feasible to restore or preserve the status quo pending litigation.
S. R a. No. 105, 80th Cong., 1st Sess. 27 (1947).

