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implementation, an estimated twenty-six million people will buy a
health insurance policy from a health insurance exchange, a new
online marketplace established by the ACA.”® The ACA regulates
these policies extensively. As a result, the population buying an
exchange plan is not only less financially vulnerable than they were
before reform but also arguably less vulnerable in some ways than
people with insurance through an employer or Medicare.

As illustrated below, the ACA preserves the potential for
relatively high baseline costs but largely curbs catastrophic spending
for someone who buys a silver-level exchange plan. Even in the worst
case, the insured in this scenario would spend twenty to 30% of
income out of pocket on health care.® While this amount is
substantial, it may not mean financial disaster, especially if not
recurrent over multiple years.

a. Regulation of Exchange Coverage Under the ACA

The ACA limits financial risk for someone who buys a plan on
an individual market exchange in two ways. First, it attempts to
ensure Americans will be able to get insurance with affordable
premiums. Toward this goal, the ACA requires that insurers issue
coverage to anyone who applies, thereby giving access to people who
previously faced unlimited risk because they could not get insurance
at all.®' Once insured, the ACA attempts to limit the variation in
premiums for similar coverage among these insured. It prohibits
insurers from excluding any pre-existing conditions from coverage®
and from “risk-rating” or charging someone more based on her
individual characteristics or health history.®* Premiums may still vary,
but based on only four factors: family size, geography, tobacco use
status, and age.* For example, premiums might vary by a factor of 3:1
based on age,”” which means that a sixty year-old may be charged
premiums no more than three times as high as a twenty-one year-old.

59. CONG. BUDGET OFFICE, CBO’S FEBRUARY 2013 ESTIMATE OF THE EFFECTS OF
THE AFFORDABLE CARE ACT ON HEALTH INSURANCE COVERAGE 1 (2013). A much
smaller number of individuals will continue to buy individual market coverage directly
from an insurer, where the regulations will still apply in many circumstances. See id.

60. If she uses services not covered by the policy, she might spend more, but the list of
covered services is comprehensive and likelihood of using uncovered care reasonably low.

61. ACA §1201, 42 U.S.C. §300gg-1 (2012)) (adding § 2702 to the Public Health
Service Act (“PHSA™)).

62. ACA §1201,42 U.S.C. § 300gg-3 (adding § 2704(a) to the PHSA).

63. ACA §1201, 42 US.C. § 300gg-4 (adding § 2705 to the PHSA).

64. ACA §1201,42 US.C. § 300gg (adding § 2701 to the PHSA).

65. Id.
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Also toward the goal of affordable premiums, the law includes
mechanisms that reduce adverse selection, which occurs when healthy
and sick people sort into different risk pools. When this occurs, the
healthy people pay lower premiums because they enjoy lower health
care spending per person in their risk pools. The unhealthy people
suffer the opposite. To prevent this sorting and reduced interpersonal
distribution, the law’s “individual mandate” requires most Americans
to maintain minimum essential coverage or else pay a penalty,
thereby discouraging the healthy from opting out altogether.5
Furthermore, the ACA requires that insurers who sell exchange
policies must create a single pool for most individually insured in a
state, reducing the likelihood of sorting by type of policy.” It also
establishes risk adjustment and reinsurance mechanisms to level the
playing field at the end of each year if some insurers do, in fact,
attract more or less healthy individuals than others.® Through these
regulations, the ACA attempts to reduce the variability of premiums
among insured and, in turn, the chance that any one individual will be
unable to afford insurance.

Another way the ACA attempts to keep premium rates low is by
limiting insurer profit. Medical-loss ratio regulations require insurers
in the individual market to spend 80% of premium dollars on medical
care and health care quality improvement (as opposed to on
administrative costs or profit).” The ACA also requires states to
report on premium increases and gives them the opportunity to
exclude particular insurers from the state exchanges if proposed rate
increases in any year are considered too high.”

These mechanisms encourage but do not guarantee low
premiums. If the individual mandate fails to encourage healthy
people to buy coverage, adverse selection of less healthy people into
the individual market overall might cause the average spending per

66. ACA §1501,42 U.S.C. § 18091.

67. ACA §1312, 42 US.C. §18032(c)(1) (excluding members enrolled in
grandfathered plans).

68. ACA §8§1341-1343,42 U.S.C. §§ 18061-18063.

69. ACA §§1001, 10101, 42 U.S.C. §300gg-18(b)(1)(A); 45 CF.R. §158 (2013)
(allowing the Secretary of DHHS to adjust this amount if necessary to stabilize the
market).

70. 45 C.F.R. §154. It does not, however, explicitly authorize prior approval over
insurers’ proposed rate increases (although some states have the authority to do so under
state legislation). See State Approval of Insurance Rate Increases, NAT’L CONF. ST.
LEGISLATURES, http://www.ncsl.org/issues-research/health/health-insurance-rate-
approval-disapproval.aspx (last updated Feb. 2014) (“Over the past 25 years, about two
dozen states gave the state insurance department or commission the legal power of prior
approval, or disapproval, of certain types of rate changes.”).
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person and premiums to be high.”! However, Massachusetts, which
implemented a similar style reform in 2006, did not experience
significant adverse selection problems in its individual market.” And
experts predict that “rate shock” from adverse selection in the
exchanges will likewise be limited.” Another possibility is that if too
few insurance companies participate in the individual market
exchanges, there will be insufficient competition to drive down
premiums.”* Or, ineffective state or federal rate review regulation
might leave insurers unchecked in rate setting.” So far, the number of
insurers participating in most states and year-one premium quotes
suggest these problems are unlikely.”

The second major way the ACA attempts to lessen financial risk
for individuals buying coverage on an exchange is to limit variable
out-of-pocket spending. It does so by regulating cost sharing for
covered benefits and by mandating certain benefits that plans must
cover, thereby limiting spending on uncovered care. In terms of cost
sharing, most simply, the ACA explicitly caps how much an insured
will have to spend annually on a core set of “essential health
benefits.””” This cap is $6,350 for an individual or $12,700 for a family
in 2014, or less for lower-income insured.” The ACA also prohibits
exchange plans from imposing annual or lifetime spending limits on
these essential health benefits.” Previously, plans could impose these

71. Some believe individual mandate penalties are not high enough to provoke young,
healthy people to get coverage, which could undermine individual-market risk pooling.

72. See Amitabh Chandra et al.,, The Importance of the Individual Mandate —
Evidence from Massachusetts, 364 NEW ENG. J. MED. 293, 295 (2011).

73. See, e.g., LINDA J. BLUMBERG & JOHN HOLAHAN, ROBERT WOOD JOHNSON
FOUND. & URBAN INST., HEALTH STATUS OF EXCHANGE ENROLLEES: PUTTING RATE
SHOCK IN PERSPECTIVE 2, 7 (2013), available at http://www.urban.org/UploadedPDF
/412859-Health-Status-of-Exchange-Enrollees-Putting-Rate-Shock-in-Perspective.pdf
(concluding that the health profile of the exchange population will look similar overall to
the population with employer-sponsored insurance, which is typically considered a good
risk pool).

74. The theory of the exchanges is that insurers will try to offer the lowest premiums
possible to attract customers by limiting operating costs and by negotiating the best rates
with providers. However, if too few insurers participate in a particular state, monopolistic
pricing could occur. Cf. James C. Robinson, Consolidation and the Transformation of
Competition in Health Insurance, HEALTH AFF., Nov.-Dec. 2004, at 11 (describing
consolidation in state insurance market and suppliers and effect on prices for medical
care).

75. See State Approval of Insurance Rate Increases, supra note 70.

76. For a discussion of reported premium rates, see infra Section I1.B.1.b.

77. ACA §1302(c), 42 U.S.C. § 18022(c) (2012).

78. Rev. Proc. 2013-25, 2013-21 .R.B. 1110. These amounts are adjusted annually for
cost of living. IL.R.C. § 223(c)(2)(A)(ii) (Supp. 2011).

79. ACA §1001,42 U.S.C. § 300gg-11(a).
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types of limits on any benefit, where the plan would reimburse up to a
set dollar amount of spending, after which the insured would have to
pay completely out of pocket for continued use of that type of care.*
For example, once the policy had paid for ten physical therapy visits
or $10,000 in mental health care in a year, the insured would have had
to pay out of pocket for any additional visits or care.

A less straightforward approach to limiting cost sharing is the
ACA’s regulation of actuarial value. Actuarial value is the percentage
of total health care spending on covered benefits that a plan
reimburses for a pool of insured.® Plans sold on exchanges are
categorized by “metal level” tiers that are defined by the actuarial
value: platinum-level plans have 90% actuarial value, gold-level have
80%, silver-level plans have 70%, and bronze-level have 60%.5 To
illustrate, if one hundred people in a silver-level plan together spent
$1 million on medical care in 2014, the plan must pay for at least
$700,000 of these expenses to have an actuarial value of 70%.
Because these percentages are calculated based on the total amount
of spending for a group of insured people, any individual might pay a
higher or lower percentage of her own medical expenditures, based
on the particular care she uses and the policy’s cost-sharing structure
(but only up to the out-of-pocket limits discussed above). Yet, these
levels curb the total combined deductibles, coinsurance, and
copayments that any plan might impose, providing some—albeit
imperfect—protection against high spending, even when using
covered items and services.

Finally, the ACA requires that a plan’s benefits cover most
major medical needs, limiting an individual’s variable out-of-pocket
spending on uncovered services. For example, the ACA mandates
plans cover certain preventive care without any cost sharing.® It also
requires that “essential health benefits” be included in all non-
grandfathered individual-market plans.* The Secretary of Health and
Human Services has delegated the specific definition of what is
“essential” to individual states,®® which will mean that coverage will
be somewhat variable state by state. But the law and regulations set a

80. U.S. Dep’t of Health & Human Servs., Lifetime & Annual Limits, HHS.GOV,
http://www.hhs.gov/healthcare/rights/limits/ (last visited Mar. 3, 2014).

81. ACA §1302(d), 42 U.S.C § 18022(d).

82. Id.

83. ACA §1001,42 U.S.C. § 300gg-13. Grandfathered plans are exempted. /d.

84. ACA §1302,42 U.S.C. § 18022.

85. 45 C.F.R. § 156.100 (2013); see also Robert Pear, Health Care Law Will Let States
Tailor Benefits, N.Y. TIMES, Dec. 17, 2011, at Al (reporting that the Obama
administration gave “states the discretion to specify essential benefits”).
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high bar for what categories of care must be covered, including
emergency services, hospitalization, maternity and newborn care,
mental health and substance use disorder services, and prescription
drugs.® These essential health benefit requirements, combined with
the actuarial value regulations discussed above, mean that policies
will cover most critical medical needs reasonably comprehensively.
Together, these new regulations significantly reduce the risk of
catastrophic spending.

Finally, because even the level of spending that remains after
these regulations might threaten the financial security of lower-
income households, the ACA provides for premium and cost-sharing
subsidies for anyone earning up to 400% of the federal poverty level
(approximately $46,000 for an individual) and without access to other,
acceptable coverage, such as Medicaid, Medicare, or affordable
insurance from their employer.” Premium tax credits are set on a
sliding scale with the amount of subsidy decreasing as income
increases.® In addition, an individual earning between 100% and
250% of the federal poverty level who buys silver-level coverage on
an exchange is eligible for cost-sharing subsidies.’ Through these
measures, the ACA attempts to limit potential out-of-pocket

86. ACA §1302,42 U.S.C. § 18022; 45 C.F.R. § 156.110.

87. ACA §§1401, 1402 (codified as amended at 26 I.R.C. § 36B (Supp. 2011), 42
U.S.C. § 18071). 400% of the federal poverty level is $45,960 for an individual and $94,200
for a family of four in 2013. See Annual Update of Health and Human Services Property
Guidelines, 78 Fed. Reg. 5182 (Jan. 24, 2013).

88. An individual’s contribution for exchange plan premiums is limited to 2% of
income for someone earning 100% of the federal poverty level on a sliding scale to 9.5%
of income for someone earning 300% to 400% of the federal poverty level. ACA § 1401(a)
(codified as amended at 26 L.R.C. § 36B(b) (Supp. 2011)).

89. ACA §1402(b)—(c), 42 U.S.C. § 18071(b)—(c). The cost-sharing limit for spending
on essential health benefits is lower for anyone earning 100-250% of the federal poverty
level. ACA § 1402(c), 42 U.S.C. § 1807(c); DEP'T OF HEALTH & HUMAN SERYVS., Health
and Human Services Notice of Benefit and Payment Parameters for 2014, 78 Fed. Reg.
15,409, 15,482-83 (March 11, 2013) (using regulatory discretion to reduce eligibility for
cost-sharing subsidies from the statutorily defined levels, limiting eligibility to those
earning up to 250% of the federal poverty level instead of up to 400%, and reducing
amount of cost sharing by one-fifth, instead of one-half, for anyone earning 200-250% of
the federal poverty level). The ACA also provides additional federal subsidies to enable
people earning 100-250% of the federal poverty level to enroll in plans with increased
actuarial value to limit out-of-pocket spending (to 94% for someone earning 100-150% of
the federal poverty level, to 87% for someone earning 150-200% of the federal poverty
level, and to 73% for someone earning 200-250% of the federal poverty level). Id.; see
HENRY J. KAISER FAMILY FOUND., EXPLAINING HEALTH CARE REFORM: QUESTIONS
ABOUT HEALTH INSURANCE SUBSIDIES 2-3 (2012), available at http://kaiserfamily
foundation.files.wordpress.com/2013/01/7962-02.pdf.
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spending additionally for households with incomes below 400% of the
federal poverty level.

b. Projected Spending and Financial Risk

These ACA regulations reshape individual market health
insurance in ways that significantly diminish financial risk from health
care spending. The following scenario considers how much an
individual earning median household income who buys an average
(silver-level) plan on an individual market exchange might spend
annually on health care, even in a year of bad health.” It reveals that
this individual remains vulnerable to high premiums and thus baseline
spending could cause financial strain. But her variable costs will be
limited and catastrophic risk largely eliminated.

Early projections and studies of 2014 reported premium rates
indicate the likely cost of coverage and the variability of such
premiums across states and age groups.”” The RAND Corporation
projected that over the next few years, premiums in the individual
market might decline as a result of the ACA.” They estimate the
weighted-average premium for an individual will be just over $3,000
in 2016, when accounting for subsidies.”

90. The median household income is based on a household under age sixty-five, not
for one with specific demographic attributes. See discussion supra note 29. Although the
author used feminine pronouns throughout for narrative simplicity, the estimates below
are based on an average member of the insured group, not tailored based on gender.

91. See, e.g., AVALERE HEALTH, AVALERE ANALYSIS OF EXCHANGES RATES FOR
2014, at 2 (2013); DEP'T OF HEALTH & HUMAN SERVS.,, HEALTH INSURANCE
MARKETPLACE PREMIUMS FOR 2014, at 13-14 (2013); CHRISTINE EIBNER ET AL., RAND
CORP., THE AFFORDABLE CARE ACT AND HEALTH INSURANCE MARKETS:
SIMULATING THE EFFECTS OF REGULATION 35-36 (2013).

92. EIBNER ET AL., supra note 91. This study, undertaken for the Department of
Health and Human Services to estimate individual market premiums under a number of
conditions, uses data from the Survey of Income and Program Participation (SIPP), the
Medical Expenditure Panel Survey (MEPS), and the Kaiser Family Foundation/Health
Research and Educational Trust Survey of Employer Benefits. The researchers use a
“utility maximization approach,” assuming (likely overly optimistically) that families will
choose a plan that maximizes their utility. Id. at 6-7. They also assume that individual
mandates are perfectly enforced and that states will expand their Medicaid programs. /d.
at 16, 20.

93. Id. at 23, 45. The total estimated premium is nearly $5,000, when including federal
tax credits. /d. at 46. Actual premiums reported so far appear to be somewhat lower than
the RAND estimates. RAND attributes this discrepancy to the fact that reported
premiums are for 2014 and their estimates are for 2016, as well as a number of other
factors, including potential gaming by insurers to set prices low at first to gain market
share and that the data on nongroup premiums prior to the ACA, on which they base their
analysis, are limited. /d. at 16-18.



1504 NORTH CAROLINA LAW REVIEW [Vol. 92

Reported actual rates for 2014 are roughly in accord with the
RAND projections. A study by Avalere Health estimates an average
annual silver-level plan premium of just over $4,000 annually ($336
per month).** Many enrollees are estimated to qualify for premium
subsidies that will pay for part of this amount.”> A Department of
Health and Human Services study, which examines the thirty-six
states with federally run or supported exchanges, reported a similar
weighted average across these states.® Based on these estimates,
premiums would consume on average about 7% of the median
household income or 11% of adjusted gross income.

The Avalere study also illustrates the effects of age-rating bands
(i.e., the allowed variation of premiums by age”) by separately
reporting average silver-level plan premiums for twenty-one, forty,
and sixty year-olds. For the twenty-one year-old, the average annual
premium is $3,252.% For a forty year-old, the average is $3,924
annually.” For a sixty year-old, the average premium is considerably
higher: $7,380 annually, with premiums as high as $9,168 annually in
Connecticut.'® In the worst-case reported, a sixty year-old in
Connecticut could spend as much as 16% of median household
income (26% of adjusted gross income) on premiums.

Variable out-of-pocket cost sharing is more limited under the
ACA regulations than before, but could still be substantial for some
people who experience a year of bad health. With respect to cost
sharing for covered services, the ACA limits an individual’s spending
to $6,350.1" Most people will not reach this maximum. In fact, to
spend this much with a silver-level plan, someone will have to have

94. AVALERE HEALTH, supra note 91, at 3 (examining public rate filings released in
twelve states, eight with state-run and four with federally run exchanges, including
California, Connecticut, the District of Columbia, Indiana, Maryland, New York, Ohio,
Rhode Island, South Dakota, Vermont, Virginia, and Washington). The bronze-level plan
estimate is $3,288, or $274 per month. /d.

95. Id. atl.

96. DEP'T OF HEALTH & HUMAN SERVS., supra note 91, at 13-14 (reporting the
weighted average premiums in forty-eight states to be $328 per month in the second-
lowest cost silver plan ($3,936 annually)). For a twenty-seven year-old buying the second-
cheapest silver-level plan, this study estimates premiums to be $214 on average, ranging
from $161 in Tennessee to $342 in Wyoming. /d. at 8.

97. See supra note 64—65 and accompanying text.

98. AVALERE HEALTH, supra note 91, at 2.

99. Id. These premiums vary geographically; for example, in New York the average
premium for a forty year-old is $5,328 annually, because age rating is prohibited and
younger enrollees thus subsidize older ones. Id.

100. Id. Avalere reports a low premium of $411 per month ($4,932 annually) in
Vermont, where age rating is prohibited so that older enrollees do not pay more. Id.
101. See supra note 78 and accompanying text.
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consumed enough medical care over the year to be in the top third of
overall health care spenders.'

One study estimated that if the ACA had been in place in
between 2001 and 2008, average annual out-of-pocket cost sharing
would have been $280 less, with fifty-five to sixty-four year-olds
saving nearly $600 on average per year.!® Perhaps more importantly,
the ACA would have significantly reduced the threat of annual cost
sharing greater than $4,000 for lower-income families,'* and would
have reduced by three-quarters the likelihood of expenditures over
$6,000 for anyone.'® As a result of its regulations, the ACA will thus
reduce variable spending for the typical spender and minimize
catastrophic risk for most households.

Table 1 summarizes the picture of baseline and variable spending
in this scenario, illustrating the maximum amount a forty year-old and
sixty year-old who buy a silver-level policy on the exchange might
have to spend out of pocket, in a year of relatively poor health. As
illustrated in the first row, a forty year-old with average premiums
could spend over $10,000 in a year, which is nearly 18% of median
household income or nearly 30% of median adjusted gross income.®

102. With actuarial value of 70%, enrollees pay only 30% of total costs on average for
a group of insured. If an individual pays about the average share of total costs experienced
among enrollees in a silver-level plan, she will have to have incurred $21,000 total in
medical care spending over the year for her own out-of-pocket share to be $6,350 (30% of
$21,165). Models suggest a relatively high deductible silver-level plan might have a $4,200
deductible and 20% coinsurance. HENRY J. KAISER FAMILY FOUND., WHAT THE
ACTUARIAL VALUES IN THE AFFORDABLE CARE ACT MEAN 4 (2011) (modeling
possible cost-sharing designs with different metal levels). This plan would still require
nearly $15,000 in total spending to incur $6,350 in cost sharing (the first $4,200 plus 20% of
the next $10,750). $15,000 per year in expenditures still puts the individual into the top
one-third of individual spenders. NAT’L INST. FOR HEALTH CARE MGMT., supra note 9, at
3 (citing that the top 30% spent $12,265 in 2009 which, with 4% growth per year, would be
$14,922 in 2014 (4% is the approximate average annual level of projected health care cost
growth for 2009-2014. CTRS. FOR MEDICARE AND MEDICAID SERVS., NATIONAL
HEALTH EXPENDITURE PROJECTIONS 2011-2021, at 1 (2011)).

103. See Steven C. Hill, Individual Insurance Benefits to Be Available Under Health
Reform Would Have Cut Out-of-Pocket Spending in 2001-08, 31 HEALTH AFF. 1349, 1349,
1354 (2012).

104. See id. at 1354 (defining lower-income as under 400% of the federal poverty
level).

105. See id. (reducing incidence from 2.6% of all adults with individual coverage to
0.6% but not eliminating the possibility because of out-of network charges and uncovered
services).

106. These percentages are a rough estimate and might be somewhat higher or lower
depending on individual characteristics of exchange enrollees. See discussion supra notes
29 and 57. For example, if an individual lives in New York, the state with highest reported
premiums for a forty year-old, her total spending on covered items could be $11,678
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She could also incur some, although likely limited, spending on items
or services not covered by her policy (and thus not mandated as
essential health benefits) or on services provided by doctors out of
her network. This type of spending on uncovered benefits is less likely
in exchange plans than in other plans because of the essential health
benefit coverage requirements.

A sixty year-old could spend more. Even with average premiums
($7,380), she could spend a quarter of median household income on
out-of-pocket health care costs. Living in a state like Connecticut with
relatively high premiums, she might spend even more ($9,168 in
premiums and $6,350 in cost sharing). But even in this worst-case
scenario with high baseline costs and high health care utilization, total
spending is not unlimited, thus minimizing catastrophic risk to some
degree.

($5,328 in average premiums for a forty year-old in New York plus $6,350 in cost sharing).
AVALERE HEALTH, supra note 91, at 1, 2.
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Table 1. Maximum Out-of-Pocket (OOP) Spending in Scenario
Considering Person with Average Silver Coverage from Individual
Market Exchange (forty and sixty year-old)

Determinants of QOP Spendin Total M
Average 29- » Possible -Pere.
Annoal v Cost ‘i‘gﬁw?er%d ooP . of B
Premium* Sharing Czre Spending** Income?
Plans must
Forty cover:
; 3,924 . 10,274 18%
year-old $ Essential $ 8%
- Health
Benefits
$6,350
limit on Preventive
Essential Health
Health Services with
Benefits no cost
$7,380 sharing $13,730 24%
o Low risk of
spending on
uncovered
care
* Source: Avalere Health LLC Analysis of Exchanges Rates for 2014 (2013).
** Estimates exclude spending on uncovered items and services, which are relatively low in this
scenario because of the mandated coverage of essential health benefits.
*** Percentage estimates are based on the median household income for those under age sixty-
five.

This scenario illustrates the top possible spending for an
individual with average silver-level exchange coverage because it
assumes the insured earns too much to be eligible for premiums and
cost-sharing subsidies. Income above 400% of the federal poverty
level completely disqualifies someone from subsidies.'” If the insured
were the matriarch of a family of four, median household income
would be just under 250% of the federal poverty level, which would
qualify the family for premium credits and cost-sharing subsidies.!®

107. In response, people with income just above this level might attempt to reduce
earnings, if possible, to qualify for subsidies.

108. These examples assume her employer did not offer coverage that is considered
“affordable” (premiums less than 9.5% of income) and “minimum value” (actuarial value
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They would pay no more than about 8% of income, or approximately
$4,500 per year, on premiums for all four people, according to the
ACA’s sliding scale.'” In addition, cost sharing for the family would
be reduced to 80% of the family limits discussed above (just over
$10,000).11°

These examples illustrate that the ACA has attempted to
increase financial security for people buying coverage on an exchange
by limiting the tail of spending exposure and thus catastrophic risk.
This policy vision of financial security is one where an individual
might still incur significant health care spending over the course of a
year on premiums and cost sharing, especially if in bad health, but,
even in the worst case, will not face unbounded spending on essential
care.”! Thus, the ACA’s working regulatory definition of financial
security for this group is one of low catastrophic risk.

2. Worker with Employer-Sponsored Insurance Coverage

Although the ACA revamps the individual insurance market, it
preserves much of ESI as is. About 165 million individuals will likely
have coverage through an employer after full implementation of the
ACA, up slightly from current numbers."? Most of these insured
employees will be in an employer “self-funded” plan.""® This Section
considers a scenario with a person earning a median household
income and working for a large employer with such a self-funded
plan.'*

of at least 60%), which would disqualify her for subsidies. ACA § 1401(a) (codified as
amended at 26 LR.C. § 36B(c)(2)(C) (Supp. 2011)).

109. ACA § 1401(a) (codified as amended at 26 I.R.C. § 36B(b)) (showing contribution
of 8.05% for someone earning 250% of the federal poverty level).

110. ACA § 1402(c)(1)(A)(ii), 42 U.S.C. 18071(c)(1)(A) (2012); DEP'T OF HEALTH &
HUMAN SERVS., Health and Human Services Notice of Benefit and Payment Parameters
for 2014, 78 Fed. Reg. 15,409, 15,482-83 (Mar. 11, 2013) (reducing cost sharing by one-fifth
for someone earning between 200-250% of the federal poverty level).

111. The potential for unbounded spending still exists when using care that is not
considered an “essential health benefit” or is not covered under the plan.

112. See CONG. BUDGET OFFICE, supra note 59, at 1 (predicting that in 2019, 165
million Americans will receive health insurance from an employer, compared to 154
miilion Americans who received health insurance from an employer in 2013).

113. Seeid.

114. As noted above, median income for such an individual is likely to be somewhat
higher than for an individual in an exchange plan. But this analysis uses overall median
household income in both scenarios because the income of exchange enrollees is not yet
known. See supra note 29.
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People with ESI have historically been more sheltered than other
insured from financial risk caused by health care spending.!’® Going
forward, however, their continued protection is not guaranteed. This
effect flows from a central feature of the ACA.: it perpetuates a pre-
ACA practice of deference to employers with respect to the terms of
their benefits for employees, as discussed above with regard to
ERISA preemption.'¢ That is, rather than prescribing how health
insurance should promote financial security for people with ESI, the
ACA inserts a placeholder for an employer’s definition. Some trends
suggest that ESI is already becoming less comprehensive, due to
increased cost sharing and the growing adoption of high deductible
health plans and more limited networks of providers.'"” For these
reasons and because ESI plans are subject to few mandated benefits,
employees could find themselves subject to especially high spending
on uncovered benefits.

a. Regulation of Employer-Sponsored Insurance Under the
ACA

Many of the ACA financial security regulations do not apply to
large-group ESI for both practical and political reasons.!'® Practically,
employer plans have historically offered fairly solid coverage,
protecting employees well from high out-of-pocket spending. Large
employers have been able to exert bargaining power against insurers,
which has kept prices low. Employer plans have also provided
beneficiaries relatively comprehensive benefits, limiting insureds’
spending on uncovered goods and services.'” In fact, the ACA directs
the Secretary of Health and Human Services to model the essential
health benefits for exchange plans after coverage in employer plans.'?
Large workplaces generally create good risk pools with both healthy
and sick people so that the average cost per person is stable (and, as
noted above, under HIPAA, employers are not permitted to treat
employees differently or charge them more based on individual

115. See David A. Hyman & Mark Hall, Two Cheers for Employment-Based Insurance,
2 YALE J. HEALTH POL’Y L. & ETHICS 23 (2001) (concluding that the employment-based
coverage model functions well).

116. See supra notes 47-51 and accompanying text.

117. See KFF & HRET ANNUAL SURVEY, supra note 51, at 65 (showing increase in
enrollment by covered workers in high-deductible health plans from 1999 until 2013).

118. See Jost, supra note 54, at 28-29.

119. Id. at 58; see also Hyman & Hall, supra note 115, at 31 (explaining that employer-
based coverage is more comprehensive, enabled by substantial tax subsidies).

120. ACA §1302(b)(2), 42 U.S.C. § 18022 (2012.).
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health status'?!). Finally, employers have typically paid a large part of
the premium costs for employees’ plans,'? resulting in low employee
out-of-pocket premium contributions.'?

Politically, it was more feasible to pass legislation that was
amenable to the business community lobby. Thus, deference to
employers was likely critical to the ACA’s passage.

For these reasons, the ACA leaves employer plans exempt from
many ACA regulations, banking perhaps on the assumption that
employers will continue to offer relatively comprehensive coverage.
Most importantly, the essential health benefit requirements do not
apply to large-group or self-funded plans.’”® This means that if
employers decide not to cover commonly used or expensive items or
services, employees will face high out-of-pocket spending for
uncovered care.

Yet, some new financial protections to limit variable spending do
extend into this mostly unregulated space, evincing that these
protections were deemed a crucial part of the ACA’s regulations for
all insured and thus worth the political battle. Most importantly, the
ACA extends out-of-pocket spending limits and the prohibition of
annual coverage limits on essential health benefits to all plans,'®
including self-funded plans.’® Most plans cover these benefits and will
now have to offer them on these new terms or, alternatively,
discontinue offering them. In addition, all plans, apart from
grandfathered plans, are required to cover preventive health services
without cost sharing.!?

The ACA generally provides no subsidies to low-income
individuals for premiums or cost sharing in employer plans. But, if an
employer’s plan is either not “affordable” (premiums exceed 9.5% of
income) or does not provide “minimum value” (actuarial value of at
least 6%), a lower-income employee can buy subsidized coverage on

121. 29 U.S.C. § 1182 (2012) (forbidding “discrimination against individual participants
and beneficiaries based on health status”).

122. See KFF & HRET ANNUAL SURVEY, supra note 51, at 70 (reporting premium
contributions by workers on average are eighteen to 20% of total premium costs, the rest
of which is paid for by the employer).

123. Id.

124. ACA §1201,42 U.S.C. § 300gg-6; ACA §1301,42 U.S.C. § 18021.

125. ACA §1302(c), 42 U.S.C. §18022(c); DEP'T OF HEALTH & HUMAN SERVS.,
Standards Related to Essential Health Benefits, Actuarial Value, and Accreditation, Final
Rule, 78 Fed. Reg. 12,834, 12,837 (2013) (interpreting the out-of-pocket maximums as
applying to all non-grandfathered plans).

126. ACA §1001,42 U.S.C. § 300gg-11(a).

127. ACA §1001,42 U.S.C. § 300gg-13.
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the individual-market exchanges.'””® So, for lower-income employees,
there is an escape hatch from limited employer plans, and premiums
are effectively limited to 9.5% of income. Higher-income employees
could also choose to buy exchange plans, but they would not receive
subsidies. Plus, they would lose the value of the employer’s
contribution toward their health care benefits and the preferential tax
treatment of their own contributions, which can be financed with pre-
tax dollars. Thus, an employer plan would have to be especially low-
value for a higher-income employee to opt out.

b. Projected Spending and Financial Risk

Baseline out-of-pocket spending on premiums is low for most
people with ESI. Average annual premiums for ESI in 2013 were
$5,884 for single coverage and $16,351 for family coverage,'® but most
of this spending is invisible to the workers. An employee pays on
average only $1,065 annually for single coverage in a large-group
health plan."®® Only about one-quarter pays $1,400 or more per year
for premiums,' amounts far from “unaffordable” under the terms of
the ACA.

Looking at premiums this way, however, is somewhat misleading.
The employer subsidizes the difference between the employee
contribution and the actual cost of coverage. Health insurance
premiums comprise a high and increasing share of total employee
compensation and are blamed as a cause of wage stagnation and, in
recent years, a decline in real median household income.!*? Thus, the
median income earner might earn higher wages if her employer were
not paying for her health insurance; she would also pay more for
health insurance coverage. This analysis considers the employee’s
share of spending and current household median income in a static
state. This approach offers a realistic snapshot of the current lived
experience for an employee, but somewhat underestimates the effect
of health care costs on disposable income. Based on these

128. ACA §1401(a) (codified as amended at LR.C. § 36B{(c)(2)(C) (Supp. 2011))
(defining a lower-income employee as one with income under 400% of the federal poverty
level).

129. KFF & HRET ANNUAL SURVEY, supra note 51, at 20. These relatively high
premiums are indicative of the typical comprehensiveness of benefits and coverage.

130. Id. at77.

131. Id. at 84.

132. See, e.g., Uwe E. Reinhardt, The Central Challenge in U.S. Health Policy, N.Y.
TIMES ECONOMIX BLOG, at fig.5 (Aug. 30, 2013, 12:01 AM), http://economix.blogs
.nytimes.com/2013/08/30/the-central-challenge-in-u-s-health-policy/?emc=edit_tnt_20130
830&tntemail0=y& _r=1 (showing a fall in real median income since 2008).
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assumptions, a typical employee with median household income pays
a relatively small part of her take-home pay for health insurance
coverage.

Out-of-pocket cost sharing on covered benefits is also relatively
low, as compared to other forms of health insurance. Most employees
have a plan with a deductible, which they must pay out of pocket
before coverage begins.”* The average deductible is $884 in large-
firm plans; only 8% of people in large-firm ESI have a deductible of
$2,000 or more.” In addition to the ACA’s limits on cost sharing on
essential health benefits, most plans include their own annual cost-
sharing maximums on all plan benefits, many of which are even lower
than the ACA limits.'*

Nevertheless, some workers still face potentially high cost
sharing. For example, one study shows that people with chronic
diseases face higher spending in ESI plans because they use more
prescription drugs and pay a higher percentage of the cost of these
drugs than they would for other benefits.”** Some plans do not count
spending on prescription drugs toward cost-sharing maximums.'”
Further, about one-quarter of workers with single coverage have a
cost-sharing limit over $5,000 or none at all.'*® With no limit, someone
might spend an uncapped amount on cost sharing for benefits that are
covered by their plan but are not essential health benefits, for which
the ACA limits do not apply. For example, an employer plan might
include expensive fertility treatment but only cover up to $10,000 on
this treatment in a year. Because this treatment is not an essential
health benefit subject to ACA regulations, the employer fully dictates
the extent of coverage and the insured worker will have to pay all of
the costs of fertility treatment after the first $10,000. To be sure, this
feature of the ESI plans does not make employees any worse off than
exchange enrollees, for whom the ACA’s cost-sharing limits likewise
only apply to essential health benefits. But a worker in an ESI plan

133. KFF & HRET ANNUAL SURVEY, supra note 51, at 105.

134. Id. at 107, 109. Fifteen percent of workers with ESI over all have a deductible of
$2,000 or more. Id. at 109.

135. Id. at 126-27 (reporting that nearly 80% of single coverage plans with an out-of-
pocket maximum have limits of $3,000 per year or less, less than half of the ACA limits).

136. See Jean M. Abraham et al., Gauging the Generosity of Employer-Sponsored
Insurance: Differences Between Households with and Without a Chronic Condition (NBER
Working Paper No. 17232, 2011) (finding that the chronically ill have “less generous
insurance” than those who are not chronically ill).

137. KFF & HRET ANNUAL SURVEY, supra note 51, at 102.

138. Id. at 126-27 (reporting 12% have no maximum, 8% have a maximum between
$5,000 and $5,999 and 4% have a maximum of $6,000 or more).
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might be more likely to start expensive treatment regiments that are
initially covered by their generous policies, only to later discover the
limitation in the policy’s coverage, unless the policy’s terms of
coverage are transparent.

Where employees in employer plans are potentially worse off,
however, is with regard to catastrophic spending risk: their plans are
not required to cover essential health benefits at all, increasing their
potential of needing care that is not covered by the plan. In fact, the
ACA creates an incentive for employers not to cover these essential
health benefits, by requiring that to the extent they do cover them,
they may not impose annual and lifetime caps and must adhere to the
out-of-pocket spending limits under the ACA."® At a time when
employers are scaling back coverage, these requirements might make
covering these benefits too expensive. For uncovered benefits, the
insured must pay completely out of pocket for use of services and
items with no limit at all to spending. For example, the ACA includes
prescription drugs as an essential health benefit."® An employer
might choose to exclude prescription drug coverage from its ESI plan
altogether, leaving the employee to pay for all prescription drugs
costs out of pocket.

Table 2 maps an illustrative scenario of what an employee with a
median household income and average employer coverage could
spend out of pocket in a year of bad health. As discussed above, the
likely premiums are low compared to exchange plans, and the cost-
sharing limits are similar with regard to essential health benefits,
although potentially high with regard to non-essential ones. This
means that total spending on premiums and “essential” covered
benefits is lower than for exchange enrollees (approximately 13% of
income or just over 20% of adjusted gross income). The main
difference is that without mandated coverage of essential health
benefits, an employee could be exposed to significant financial risk if
her employer chooses not to cover commonly used or expensive
categories of necessary care.

139. ACA §1302(c), 42 U.S.C. §18022(c) (2012.); DEP'T OF HEALTH & HUMAN
SERVS., Standards Related to Essential Health Benefits, Actuarial Value, and
Accreditation, Final Rule, 78 Fed. Reg. 12,834, 12,837 (Feb 25., 2013) (interpreting the
out-of-pocket maximums as applying to all non-grandfathered plans).

140. ACA §1302,42 U.S.C. § 18022.



