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privacy actions to corporations. My discussion of the doctrine 
against corporate privacy rights calls particular attention to concep­
tual difficulties inherent in an aspect of jurisprudence I term the 
"theory of ascription." We engage in the theory of ascription when­
ever we systematically offer or criticize reasons of principle and ex­
pediency for refusing to ascribe particular legal rights enjoyed by 
some to new classes of entities. 

The doctrine opposing the ascription of common law privacy 
rights to corporations is not yet a hundred years old.8 The aim of 
this article is to assess the origins and justification of the doctrine 
towards a heightened appreciation of the sense it could make to rely 
upon it in a second century. 

I. THE ORIGINS AND LIMITATIONS OF PRIVACY RIGHTS 

A. The Right to Privacy 

In 1890, Samuel Warren and Louis Brandeis published The 
Right to Privacy in the Harvard Law Review.9 They called for the 
general recognition of a novel cause of action that had already begun 
to gain ground.10 The new tort action was characterized as distinct 
from defamation which, they said, protected reputational and eco­
nomic interests from the injury of false publication. In terms attrib­
uted to Judge Cooley, the separate new right of privacy was to be a 
right "to be let alone." 11 Warren and Brandeis argued that privacy 
rights were needed to protect humankind's spiritual nature from 
mass media and other intruders by safeguarding the interest in "in­
violate personality." 12 Concretely, privacy rights would provide a ba­
sis of redress for those whose personal writings, appearances, say­
ings, acts, or domestic or other relations had been hurled before the 
public eye to satisfy "idle or prurient curiosity."13 

Most states now recognize common law privacy rights along the 
lines Warren and Brandeis proposed. The First Restatement of 
Torts acknowledged a general right of privacy protecting a diverse 
variety of interests in seclusion, anonymity and secrecy. 14 Many ju-

8. Vassar College v. Loose-Wiles Biscuit Co., 197 F. 982, 984-85 (W.D. Mo. 
1912) appears to be the earliest directly relevant case. 

9. Warren and Brandeis, The Right to Pri vacy, 4 HARV. L. REv. 193 (1890). 
10. Cf. DeMay v. Roberts, 46 Mi ch. 160, 9 N.W. 146 (1881) (right to privacy at 

childbirth). 
11. Warren and Brandeis, supra note 9, at 195. 
12. !d. at 205. But see Green, The Right of Privacy, 27 U. ILL. L . REv. 237, 238-

39 (1952) (privacy ri ght not sufficiently dist inguished by assertion that it protects 
interest in personality). 

13. Warren and Brandeis, supra note 9, at 213, 220. 
14. RESTATEM ENT (FIRST) OF TORTS, § 867 (1939) ("A person who unreasonably 

and seriously interferes wi th another's interest in not having his affairs known to 
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risdictions10 and the Second Restatement of Torts16 rely on William 
Prosser's analysis/7 whereby the invasion of privacy tort actually 
consists of four separate torts: intrusion upon seclusion, publication 
of private facts, publicity placing another in a false light, and com­
mercial appropriation of name, likeness or identity. In New York, 
the cause of action for commercial appropriation of name, likeness 
or identity was created by statute. 18 In New York and many other 
jurisdictions, plaintiffs who seek to protect interests in a commer­
cially valuable name, likeness, or identity may be required to rely on 
common law rights of publicity rather than statutory or common law 
privacy rights. 19 

Under prevailing theories of recovery, a privacy claim should 
succeed if the preponderance of the evidence proves a significant, 
nonconsensual, and nonprivileged act of intrusion, publication or 
commercial appropriation by the defendant that would be highly of­
fensive to the feelings and sensibilities of a reasonable person.20 

Some courts require that plaintiffs plead special damages in addi­
tion to bare injury to feelings and sensibilities in order to state an 
action for tortious privacy invasion.21 An array of conduct has been 
held to invade privacy, including searching through a person's cloth­
ing in a public place,22 prying into an employee's sexual affairs,23 

and publishing an account of a family's financial hardships. 24 

B. Limitations on the Tort: No Corporate Privacy Rights 

Limitations associated with the common law privacy action in­
clude the restriction that privacy rights are "purely personal" and 
can only be held by a living person.211 By "purely personal" it is 

others or his likeness exhibited to the public is liable to the other"). 
15. Pennsylvania is such a jurisdiction. See Chicarella v. Passant, 494 A.2d 1109 

(Pa. Super. 1985). 
16. RESTATEMENT (SECOND) OF TORTS, §§ 652A(2), 652B-E (1981). 
17. Prosser, Privacy, 48 CALF. L. REv. 383 (1966). \ 
18. CIVIL RIGHTS LAW,§§ 50, 51 (McKinney 1976). New York has not expressly 

adopted Prosser's other privacy tort actions. See Birnbaum v. United States, 588 F.2d 
319, 323 (2d Cir. 1978) . 

19. Cf. Southeast Bank, N.A. v. Lawrence, 104 A.D. 2d 213, 438 N.Y.S.2d 218 
(1984) (distinguishing right of publicity from right of privacy). 

20. See Neff v. Time, Inc., 406 F. Supp. 858 (W.D. Pa. 1976) (newsworthiness 
and virtual consent bar recovery against sports magazine for publishing photograph 
of football fan who posed with trousers unzipped) ; Midwest Glass v. Stanford Dev. 
Co., 34 Ill. App. 3d 130, 132-34, 339 N.E.2d 274, 276-78 (1975) (corporation's privacy 
injury insufficiently offensive to support an actionable claim) . 

21. See Fogel v. Forbes Inc., 500 F. Supp. 1081, 1088 (E.D. Pa. 1980). 
22. Bennett v. Norban, 396 Pa. 94, 151 A.2d 476 (1959); Bodewig v. K-mart, 54 

Ore. App. 480, 635 P.2d 657 (1981). 
23. Phillips v. Smalley Maintenance Services, Inc., 435 So.2d 705 (Ala. 1983) . 
24. Harris by Harris v. Easton Pub. Co., 335 Pa. Super. 141, 483 A.2d 1377 

(1984) . 
25. RESTATEMENT (SECOND) OF ToRTS, § 651 I (1981) . See Moore v. Charles B. 
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meant that the right to privacy cannot be alienated to others by 
sale, assignment or attachment, and is not descendible property. 
The right of publicity, by contrast, is deemed to be heritable com­
mercial property which can be freely traded in the marketplace. Ac­
cording to the Second Restatement, the privacy action for commer­
cial appropriation is an exception to limitations against survival and 
alienation.26 But this now seems to be true only in jurisdictions 
where there is no wholly distinct common law or statutory publicity 
right and the commercial appropriation privacy action must do 
double duty as the remedy for injuries to both emotional and pro­
prietary interests in name, likeness, or identity.27 

The Second Restatement categorically asserts that corporations 
and other nonnatural persons are not accorded a personal right of 
privacy. 28 While a few courts have expressed or implied a willingness 
to extend privacy rights to corporations,29 many more have opined 
that corporations do not have rights of privacy, cannot acquire them 
from others, and lack standing to assert the privacy rights of their 
employees.30 

Film Enterprises, 589 S.W. 489, 491 (Civ. App. 1979); Rosemont Enterprisies Inc. v. 
Random House, Inc., 58 Misc. 2d. 1, 294 N.Y.S.2d 122 (N.Y. Sup. Ct. 1968); Haines v. 
Public Finance Corp., 1 Ohio App. 2d 89, 218 N.E.2d 727, 36 Ohio Op. 2d 198 (1966) . 

26. RESTATEMENT (SECOND) OF ToRTS Sec. 652 I (1981) ("Except for the appro­
priation of one's name or likeness, an action for invasion of privacy can be main­
tained only by a living individual where privacy is invaded") . 

27. Cf. Carson v. Here's Johnny Portable Toilets, Inc., 698 F.2d 831, 835 (6th 
Cir. 1983) (commercial appropriation has been misclassified as a privacy tort by the 
courts); Eagle's Eye, Inc. v. Ambler Fashion Shop, Inc., 627 F. Supp. 856, 862 (E.D. 
Pa. 1985) (publicity right derived from privacy right); Martin Luther King Jr. Center 
for Social Change Inc. v. American Heritage Products, 508 F. Supp. 854, 862 (N.D. 
Ga. 1981) (several states have recognized that right to publicity, while analogous to 
right of privacy, in fact protects different interest and should be separated from other 
three privacy rights) . 

28. See RESTATEMENT, supra note 1. 
29. E.g., E.l. Dupont de Nemours & Co., Inc. v. Christopher, 431 F.2d 1012, 

1016 (5th Cir. 1970) (commercial privacy must be protected); Socialist Workers' Party 
v. Attorney General of the United States, 463 F. Supp. 515 (S.D.N.Y. 1978) (privacy 
right should apply to incorporated association); H&M Assocs. v. City of El. Centro, 
109 Cal. App. 3d 399, 406, 167 Cal. Rptr. 392, 399 (1980) (limited partnership may 
assert privacy action); Midwest Glass, 34 Ill. App. 3d at 134, 399 N.E.2d at 278 (cor­
poration could bring privacy claim if appropriate kind and degree of injury alleged) ; 
Dayton Newspapers, Inc. v. City of Dayton, 23 Ohio Misc. 49, 61, 259 N.E.2d 522, 
534, 52 Ohio Op. 100, 112 ("right of privacy applies to individuals, corporations, as­
sociations, institutions and to public officials); Waring v. WDAS Broadcasting station, 
327 Pa. 433, 445, 194 A. 631, 643 (1937) (Maxey, J ., concurring) (privacy rights sup­
ported individual's and entity's appropriation claims). 

30. See, e.g. , cases cited, supra note 4.; Eagle's Eye Inc., 627 F. Supp. 856 (cor­
poration has no protected privacy interest in its tradename); CNA Financial Corp. v. 
Local 743, Int'l Bhd of Teamsters, 515 F. Supp. 942 (N.D. Ill. 1981) (corporation has 
no standing to assert privacy rights of its employees); Copley v, Northwestern Ins. 
Co., 295 F. Supp. 93 (S.D. W.Va. 1968) (disclosure of facts and statistics concerning 
matters of business nature not subject to privacy right protection); Oasis Nite Club v. 
Diebold, Inc., 261 F. Supp. 1173 (D. Md. 1966); Maysville v. Ort, 296 Ky. 524, 177 
S.W. 369 (1944); Ass'n. for Preserv. of Freedom of Choice v. Nation Co. 228 N.Y.S.2d 
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Suggesting that limitations applicable to the right to privacy 
should be determined by experience and by analogies to the law of 
defamation and literary and artistic property, Warren and Brandeis 
took no position on whether business entities should be entitled to 
the privacy action. 31 Under the law of defamation, a corporation 
may state a cause of action when publicized falsehoods injure its 
reputation. 32 On the one hand, a case could be made by analogy to 
defamation that corporate claimants should not be barred from the 
privacy action. Warren and Brandeis expressly denied that protect­
ing reputations was to be the primary purpose of the privacy tort. 
But they could nonetheless have maintained on other grounds that 
the value of privacy to business firms, fully discernable in the 
1890s,33 argues for recognition of corporate privacy rights. On the 
other hand, the emphasis of Warren and Brandeis on "private life" 
as the preserve of humankind's spiritual nature and personality 
could be read as carrying the implication that the action they con­
ceived belongs uniquely to human beings. Yet, to quickly infer as 
much would be to beg a question that proves to be central when the 
issue of ascribing legal rights to corporations arises: ought the reality 
behind the corporate fiction, namely that the corporation is a enter­
prise of human spirit and personality, created, managed, owned, and 
operated by flesh and blood persons, derivatively entitle it to the 
legal rights and remedies humans enjoy in their individual 
capacities? 

II. THE CASE AGAINST CORPORATE PRIVACY RIGHTS 

A. The Weight of Precedent 

The weight of precedent is sometimes given as the reason for 
denying that corporations may be ascribed privacy rights. Upon ex­
amination, the case precedents cited prove to be neither numerous 
nor compelling. The action for tortious invasion of privacy is a com­
paratively recent phenomenon in Anglo-American law and few cor­
porate claimants in the United States have ever asked a court to 
consider common law privacy claims on their behalf. One frequently 
cited early authority is a case in which the court took it upon itself 
to impute and speculate about common law privacy claims the par­
ties denied having brought.34 Moreover, New York cases holding 

628, 631 (1962), Ass'n for Free. of Choice v. Emergency Civil Lib. Comm. 236 N.Y.S 
2d 216, 218 (1962). 

31. Warren and Brandeis, supra note 9, at 214. 
32. See Sack supra note 4, at 398. 
33. See Ex Parte Clarke, 126 Cal. 235, 58 P. 546, 547 (1899) (disclosure of books 

and papers can embarrass a businessman and ruin his business). 
34. Vassar College v. Loose-Wiles Biscuit Co., 197 F. 982, 9.84-85 (W.D. Mo. 

1912). 

-
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that that state's commercial appropriation-related privacy statute 
did not create a privacy action for partnerships and corporations 
have been too readily cited as authorities for the doctrine that cor­
porations may not be ascribed common law privacy rights. 3~ Terse 
remarks in United States v. Morton Salt, 36 which concerned the in­
vestigatory powers of the federal government rather than common 
law principles, are too readily adduced as support for the doctrine 
that corporations ought not be ascribed common law privacy rights 
to redress unwanted intrusions, publications and commercial appro­
priation by private parties. 

B. Three Strikes Against Corporate Privacy Rights 

Beyond precedent, courts and other authorities have offered three 
distinct but interrelated grounds for rejecting corporate privacy 
rights. These grounds pertain to the nature of corporate personhood 
(the "metaphysical" ground); the purpose of the action in tort for 
privacy invasion (the "teleological" ground); and the adequacy of ex­
isting remedies (the ground of "parsimony"). 

1. The Metaphysical Ground 

The metaphysical ground for rejecting corporate privacy rights 
maintains that corporations cannot be coherently ascribed privacy 
rights because they are creations of public law and lack traits by 
virtue of which it makes sense to ascribe privacy rights. I refer to 
this as the "metaphysical" ground for short, because it reflects a 
theoretical conception of the fundamental essence of corporate exis­
tence. Reliance on the metaphysical ground is a striking illustration 
of the ease with which courts will assume that common law jurispru­
dence is limited by the paradigm of the natural person as the bearer 

35. See Dauer & Fittipaldi, Inc. v. Twenty First Century Communications, Inc., 
43 A.D.2d 178, 349 N.Y.S2d 736 (1973) ; Univ. of Notre Dame v. Twentieth Century­
Fox Film Corp., 22 A.D.2d 452, 256 N.Y.S.2d 310 (1964), rev 'd, 256 N.Y.S.2d 301 
(1965), aff'd 259 N.Y.S.2d 832 (1965); Ass'n for Preserv. Freedom of Choice v. Emer­
gency Civil Lib. Comm., 236 N.Y.S. 2d 216 (1962); Ass'n for Preserv. of Freedom of 
Choice v. Nation Co., 228 N.Y.S.2d 628 (1962); Shubert v. Columbia Pictures Corp, 
189 Misc. 734, 72 N.Y.S . 2d 851 (N.Y. Sup. Ct. 1947); Jaggard v. R. H. Macy & Co., 
176 Misc. 88, 26 N.Y.S.2d 829 (N.Y. Sup. Ct. 1941) (statute does not protect corpora­
tions); Rosenwasser v. Ogoglia, 172 A.D. 107, 158 N.Y.S. 56 (1916) (privacy statute 
does not protect partnerships). 

36. United States v. Morton Salt, 338 U.S. 632, 652 (1950) (validity of investiga­
tory subpoena duces tecum) ("corporations can claim no equality with individuals in 
the enjoyment of privacy .... They are endowed with public attributes. They have a 
collective impact upon society, from which they derive the privilege of acting as artifi­
cial entities"). An earlier case slightly developed the point. Okla. Press Pub. Co. v. 
Walling, 327 U.S. 186, 204-06 (1946) (" it has been settled that corporations are not 
entitled to all of the constitutional protections which private individuals have in 
these and related matters"). 
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of legal rights. My concern is not to question the paradigm but to 
question reliance upon it as a rationale for limiting the legal capac­
ity of artificial entities. 

It has been argued that, even though corporations are in many 
respects treated as private institutions by our legal system and 
should be permitted to "shroud some of their activities in secrecy," 
their essential natures, as nonhuman creations of state law render it 
nonsensical to ascribe privacy rights to them. 37 Corporations are 
deemed incapable of possessing privacy rights both because of what 
they are and because of what privacy is: 

Privacy properly understood, comprehends a complex of social values 
that are embedded in the relationship between an individual and soci­
ety, values to which the fictional corporate "person" can lay no claim. 
Corporations can no more be injured by an invasion of their "privacy" 
than they can swear, scratch, make love, or engage in any of the other 
flesh-and-blood activities the walls of privacy serve to protect from 
unwanted observation.38 

Support for the doctrine opposing corporate privacy rights is 
taken from implicit adherence to the narrow conception of privacy 
cited above which excludes nonnatural persons from privacy's pur­
view. As a matter of definition, "privacy" is presumed to refer to 
human privacy. Courts imply that as a purely conceptual matter of 
which the common law should take notice, privacy applies only to 
human seclusion, anonymity and secrecy, never properly to any 
analogous state of corporate inacessibility. These assumptions give 
an air of logical necessity to the doctrine against corporate privacy 
rights which dissipates when one is reminded that more inclusive 
conceptions of privacy are not only coherently defended by aca­
demic privacy theorists,39 but are routinely utilized in other areas of 
state and federal law, examples of which I will shortly mention. 

How, precisely, have courts explained the metaphysical limita­
tion on corporate privacy rights? They have said that corporations 
are merely creations of government and are therefore essentially 
public in nature. 4° Corporations substantially lack human traits. In 
this regard it has been stressed that corporations have no feelings, 
no emotions, and no capacity for emotional suffering.41 Corporations 

37. STEVENSON. supra note 7, at 6. 
38. !d. at 69 (emphasis in original). 
39. See, e.g., A. WESTIN, PRIVACY AND FREEDOM (1967); R. PosNER, THE EcoNOM­

ICS OF JusTICE (1981). See generally ALLEN, UNEASY AccESS: PRIVACY FOR WoMEN IN A 
FREE SociETY (1987) (analyzing theoretical accounts of meaning of "privacy"). 

40. Vassar College at 197 F . at 984. Cf. Morton Salt, 338 U.S. at 652 (corpora­
tions endowed with public attributes). 

41. S ee N.O.C. Inc ., 197 N.J. Super. at 249, 484 A.2d at 729; Copley v. North­
west, 295 F . Supp. 93 (S.D.W.Va. 1968); Maysville , 269 Ky. at 524, 177 S.W.2d at 369 
(1944). 


