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tive docket, with only two of those claims surviving initial judicial scruti-
ny.8

7

3. Who Wins?

The relative tendency to vindicate business and property claimants was
absent in legislative challenges at the trial court level. At the Supreme
Court, businesses, taxpayers, and property holders accounted for almost half
of the constitutional activism against legislative determinations; public plain-
tiffs, although much more successful, brought only one-sixth of these cases.
In contrast, at the trial court level class actions and public groups brought
forty percent of the legislative challenges (13/33), and the receptivity of the
courts was greater than that in the thirty-six percent (12/33) of legislative
claims brought by business, taxpayers, and property holders." Likewise,
the rate of success and rejection for nonbusiness individuals in the trial
court was comparable to the business success rate.9 Women appeared as
plaintiffs in legislative cases at both the trial court and Supreme Court levels
less than a third the number times men appeared, though their success rates
are comparable.'

II. THE "DARK MAT'TER" OF CONSTITUTIONAL REVIEW: NONLEGISLATIVE
DECISIONMAKERS

A. The View from the Supreme Court

Although the paradigm of Marbury and Brown accounts for 120 cases
(149 claims) before the Court during the early 1990s, almost one-and-a-half

87 Both potentially successful cases involve challenges to exclusions of rape and

incest survivors from state medicaid programs. Plaintiffs prevailed in each case on fed-
eral statutory grounds. The court rejected substantive due process challenges by gay
soldiers, operators of nude bars, and dissident public employees.

88 The Court rejected four (30%) of the 13 public/class action legislative cases;
claimants prevailed in four (30%), and the Court left open the possibility of victory in
the remaining five cases (38%). The Court rejected the claims in three (25%) of the
twelve business/property/taxpayer legislative cases; claimants won (2/12) or retained the
possibility of winning (4/12) in half the cases. Claimants lost five (55%) of the nine
individual (nonbusiness) legislative cases, won two (22%), and retained the possibility
of a victory in the other two (22%).

89 See supra note 88.
0 At the trial court level, two of the 33 legislative challenges involved female

claimants, with half losing; nine of the 33 legislative challenges were brought by male
claimants, with 44% losing. Before the Supreme Court, ten of the 119 legislative chal-
lenges involved female claimants, and the Court rejected half of their claims; 37 of the
119 legislative challenges were brought by men, and 54% failed.
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times that number of constitutional review cases do not involve challenges
to decisions made by legislative bodies. Of these 172 cases, 83 challenged
judicial actions, 45 challenged an action by an administrative body, 30 in-
volve a decision by individual administrative officials, and 24 challenged
police decisions.

These decisions fall outside of standard discussions of judicial review.
The colorful claim that federal judicial review represents an illegitimate
coup d'6tat91 rests on the image of courts confronting Congress or perhaps
state or local legislatures. Much of the constitutional business of the Su-
preme Court, however, involves the actions of officials whose claims to
represent the will of the people are at least as diffuse as the mandate of the
judiciary. Whether the issue is democratic responsiveness or fidelity to na-
tional values, there is no strong reason to believe that the judgment of a
state judge, a local prison warden, or a police officer on the beat is prefer-
able to that of the Supreme Court.92 The Court's decisions periodically al-
lude to this distinction,93 but usually it passes unnoticed.

Conversely, much review of nonlegislative decisions cannot be justified
by some of the most popular defenses of the practice of judicial review. In
the nonlegislative arena, the Court feels relatively free to administer norms
not directly linked to text or history; these norms cast the Court not as a
guardian of democratic politics or constitutional structure but of the
citizenry's rights against physical oppression and arbitrary treatment.

E.g. Robert H. Bork, Neutral Principles and Some First Amendment Problems, 47
IND. L.J. 1, 6 (1971) (asserting that the nonoriginalist Court is a "perpetrator of limited
coups d'etat" and that the only possible response for a citizen who does not share the
Court's moral and political views is to "ignore the Court whenever he can get away
with it and overthrow it if he can").

' Cf Friedman, supra note 6, at 634-35 (asserting that when judges review the
work of administrative officials, "making the countermajoritarian difficulty stick is
extremely difficult").

The rate at which defendants prevail in the Supreme Court sample has some rela-
tionship to the level of government reviewed, but no consistent relation to the presence
or absence of direct democratic mandate:

GOVERNMENTAL DEFENDANTS' SUCCESS RATE IN CONSTITUTIONAL CASES BEFORE

THE SUPREME COURT AND TOTAL NUMBER OF CASES DECIDED

Decisionmaker Federal State Local
Legislators 49% (21/43) 46% (30/66) 22% (2/9)
Administrative Agencies 66% (10/15) 35% (6/17) 30% (4/13)
Police/Individual Officials 66% (10/15) 38% (11/30) 37% (3/8)

9 BMW of North America, Inc. v. Gore, 116 S. Ct. 1589, 1604-07 (1996) (Breyer,
J., concurring) (discussing the lack of legal constraints on juries' determination of puni-
tive damages); TXO Prod. Corp. v. Alliance Resources Corp., 509 U.S. 443, 455-57
(1993) (Stevens, J.) (comparing the rationality standard for legislatures and juries given
the different safeguards that are available in the different processes).

1997] 459
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Table 7

[Vol. 5:2

Table of Constitutional Claims

Query: Supreme Court Cases
Legislature = No

Violations Total Claims Rejected Possible Sustained % Rej. % Poss. % Sust.

Criminal Procedural DP 41 15 14 12 36.59% 34.15% 29.27%
4th Search/Seizure 17 8 8 1 47.06% 47.06% 5.88%

Freedom of Speech 16 3 5 8 18.75% 31.25% 50.00%

8th - Death Penalty 16 9 2 5 56,25% 12.50% 31.25%
Equal Protection 15 5 3 7 33.33% 20.00% 46.67%
Civil Procedural DP 10 5 2 3 50.00% 20.00% 30.00%

SDP-Rochin 10 6 3 1 60.00% 30.00% 10.00%

6th - Right to Fair Trial 10 4 3 3 40.00% 30.00% 30.00%
8th rn/ll,,Unuual 9 I 7 I 11 11% 7 7R/ 11 110%

Other Constitutional Claim

5th - Self Incrimination
Administrative Procedural DP
5th - Double Jeopardy
Takings

SDP-Punitive Damages
Commercial Speech
6th - Effective Counsel

Freedom of Press
Senaration of Powers

4th Arrest
Freedom of Association
Establishment Clause
Commerce Clause
4th Excessive Force

Minimal Contacts DP
Federal Structure
SDP-Fundamental Rights
Criminal Trial Violations
Free Exercise
Rationality - Property
Rationality - Liberty
8th - Excessive Fines

9

8
7
6

4

4

3

3

3
3

3
2

2

2

0
0
0
0

0

8
3

2

5

2

3
1

0
1

3

0

0
0
0
0

0

0

2

3
0

1
0
0

3

2

0

1
0
0
0
0

0
0

0

1 88.89% 0.00% 11.11%

3 37.50% 25.00% 37.50%

2 28.57% 42.86% 28.57%
1 83.33% 0.00% 16.67%

1 50.00% 25.00% 25.00%
1 75.00% 0.00% 25.00%

2 33.33% 0.00% 66.67%
0 0.00% 100.00% 0.00%

0 33.33% 66.67% 0.00%
0 100.00% 0.00% 0.00%
1 33.33% 33.33% 33.33%

1 50.00% 0.00% 50.00%
1 50.00% 0.00% 50.00%
1 50.00% 0.00% 50.00%

0 0.00% 100.00% 0.00%

0 100.00% 0.00% 0.00%

0 100.00% 0.00% 0.00%
0 100.00% 0.00% 0.00%

0 0 0.00%

0 0 0.00%
0 0 0.00%
0 0 0.00%
0 0 0.00%

0.00% 0.00%
0.00% 0.00%
0.00% 0.00%
0.00% 0.00%
0.00% 0.00%

56 43.96% 28.99% 27.05%TOTALS: 207 91 60
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As Table 7 indicates, claims based on federal structure and separation of
powers are virtually absent outside the legislative realm. Issues of free
speech and equal protection are less prevalent, though somewhat more likely
to succeed. Free speech and equal protection issues in these cases generally
address local administration of government property or court procedure
rather than broad political or structural concerns.94

In the First Amendment arena, issues of allegedly impermissible employment
decisions and rules governing access to public fora predominated the nonlegislative
docket, followed by local police regulations regarding professional advertising.

The seven public forum cases are: Rosenberger v. Rector & Visitors of Univ. of
Va., 515 U.S. 819 (1995) (challenging denial of university funds to a Christian student
publication); Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753 (1995)
(seeking an injunction requiring the advisory board to issue a permit for the erection of
a Latin cross in plaza next to the state capitol); Hurley v. Irish-American Gay, Lesbian
& Bisexual Group, 515 U.S. 557 (1995) (alleging that a group's exclusion of a gay
organization from its St. Patrick's Day parade violated Massachusetts' public accommo-
dation law); Lebron v. National R.R. Passenger Corp., 513 U.S. 374 (1995) (alleging
that Amtrak's rejection of an artist's lease of billboard space because his display was
political violated the First Amendment); Lamb's Chapel v. Center Moriches Union Free
School Dist., 508 U.S. 384 (1993) (alleging that a school district violated a religious
organization's constitutional rights by refusing its request to use school facilities for a
religious film series); International Soc'y for Krishna Consciousness, Inc. v. Lee, 505
U.S. 672 (1992) (challenging a port authority's restrictions on distribution of literature
and solicitation of contributions in airport terminals); Burson v. Freeman, 504 U.S. 191
(1992) (seeking to enjoin enforcement of Tennessee statutes prohibiting solicitation of
votes and display of campaign materials within 100 feet of entrances to polling places
on election days).

The five government employee cases are: O'Hare Truck Serv., Inc. v. City of
Northlake, 116 S. Ct. 2353 (1996) (challenging a contractor's removal from a city's
rotation list of available towing service contractors); Board of County Comm'rs. v.
Umbehr, 116 S. Ct. 2342 (1996) (alleging that a county board terminated a government
contract in retaliation for the contractor's criticism of the county and the board) ; Wa-
ters v. Churchill, 511 U.S. 661 (1994) (alleging that the plaintiff's discharge because of
criticism violated the First Amendment); Hafer v. Melo, 502 U.S. 21 (1991) (involving
discharged state employees who-brought suit claiming they had been discharged because
of their political affiliation); Lehnert v. Ferris Faculty Assn., 500 U.S. 507 (1991) (in-
volving dissenting employees' claim that the collection and use of service fees in an
agency shop violated their First and Fourteenth Amendment rights).

The three local advertising cases are: Florida Bar v. Went For It, Inc., 515 U.S 618
(1995) (challenging the constitutionality of state bar rules which prohibited lawyers
from using direct mail to solicit personal injury or wrongful death clients within 30
days of an accident); Ibanez v. Florida Dept. of Bus. & Prof Regulation, 512 U.S. 136
(1994) (appealing a decision of a state agency reprimanding the plaintiff for referring to
her C.P.A. license in advertising); Edenfield v. Fane, 507 U.S. 761 (1993) (challenging
a state's ban on in-person solicitations by C.P.A.'s).

A smaller segment of the nonlegislative First Amendment confrontations involved
matters of high policy (see, e.g., Rust v. Sullivan, 500 U.S. 173 (1991) (challenging
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regulations prohibiting abortion counseling, referrals, and activities promoting abortion
as a method of family planning)), efforts to punish speech directly (see Madsen v.
Women's Health Center, 512 U.S. 753 (1994) (challenging an injunction against anti-
abortion protesters); Dawson v. Delaware, 503 U.S. 159 (1992) (holding that it was an
error to admit a stipulation of the defendant's membership in a white, racist prison gang
because that evidence was not relevant to any issue being decided at the punishment
phase); Gentile v. State Bar, 501 U.S. 1030 (1991) (holding that the "substantial likeli-
hood of material prejudice" test satisfies the First Amendment)), and the freedom of the
press (see, e.g., Cohen v. Cowles Media Co., 501 U.S. 663 (1991) (involving an action
to recover for breach of contract and misrepresentation after publishers revealed the
identity of a confidential source); Masson v. New Yorker Magazine Inc., 501 U.S. 496
(1991) (involving a libel claim based on altered quotations published in magazine arti-
cles and a book)).

Among the equal protection cases, nonlegislative claims focused on challenges to
allegedly impermissible peremptory challenges in jury selection and school desegrega-
tion. For jury cases, see Powers v. Ohio, 499 U.S. 400 (1991) (holding that under the
Equal Protection Clause, the criminal defendant may object to race-based exclusions of
jurors effected through peremptory challenges whether or not the defendant and the
excluded juror are of the same race); Georgia v. McCollum, 505 U.S. 42 (1992) (hold-
ing that the Equal Protection Clause prohibits a criminal defendant from engaging in
purposeful face-based exclusion of jurors); Trevino v. Texas, 503 U.S. 562 (1992) (hol-
ding that the defendant adequately preserved his claim that the state's use of peremptory
challenges violated the Equal Protection Clause); Edmonson v. Leesville Concrete Co.,
Inc., 500 U.S. 614 (1991) (holding that a private litigant in a civil case may not use pe-
remptory challenges to exclude jurors on account of their race because it would violate
the challenged jurors' equal protection rights); Ford v. Georgia, 498 U.S. 411 (1991)
(rejecting a state's procedural rule barring consideration of constitutional issues involv-
ing challenges to jury selections). See also J.E.B. v. Alabama, 511 U.S. 127 (1994)
(extending equal protection prohibitions to peremptory strikes exercised to exclude
women from the jury). But c.f Hernandez v. New York, 500 U.S. 352 (1991) (uphold-
ing exclusion of bilingual jurors)).

For school desegregation cases, see Freeman v. Pitts, 503 U.S. 467 (1992) (holding
that a district court has the authority to relinquish supervision and control over a school
district in incremental stages before full compliance with judicial desegregation decree
has been achieved in every area of school operations); Board of Educ. v. Dowell, 498
U.S. 237 (1991) (holding that in determining whether to dissolve a desegregation de-
cree, a trial court should consider whether the school district complied in good faith
with the decree and whether vestiges of past discrimination have been eliminated to the
extent practicable).

The 1995 Term had the potential to begin an exception to this trend in the equal
protection area, but it did not. United States v. Virginia, 116 S. Ct. 2264 (1996) (chal-
lenging a state military school's male-only admissions policy), involved a local contro-
versy on gender equity. Both United States v. Armstrong, 116 S. Ct. 1480 (1996) (re-
jecting a claim of selective prosecution based on race because of lack of credible evi-
dence that similarly situated defendants of other races could have been prosecuted but
were not), and Wisconsin v. New York 116 S. Ct. 1091 (1996) (holding that a state
decision not to statistically adjust census figures was not subject to heightened scrutiny),
had potentially sweeping implications regarding the administration of justice and the

462 [Vol. 5:2
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Outside the legislative arena, the basis for a perception of emerging
constitutional activism on behalf of property fades. Challenges to regulatory
measures based on doctrines that directly protect property rights were raised
in only six of the 172 nonlegislative cases, and were successful in only
two." Business, taxpayer, and property plaintiffs account for barely ten
percent of the Supreme Court's nonlegislative constitutional caseload. The
Court sustained only six (31%) of the constitutional claims in the nineteen
cases involving taxpayers, businesses, or landowners and sustained thirty-
four (26%) of the 124 constitutional cases involving nonbusiness individu-
als, including criminal defendants.

In cases in which legislative action is not at issue, the Court often is
preoccupied with the control of forcible government coercion, criminal jus-
tice, and administrative overreaching. The claims here do not arise from the
constitutional provisions conventionally highlighted in theories of judicial
review. Rather, nonlegislative cases focus on criminal procedure, the Fourth
Amendment, the prohibition on cruel and unusual punishment, and the
protections afforded by substantive due process against physical abuse.96

These are not, in large measure, areas in which the Court deduces results
from broad and controversial political premises or historical debates; they
are topics in which, starting from consensus ideals of minimal physical
dignity and fairness, the Supreme Court delegates to lower courts the appli-
cations of standards of "legitimate expectations," "deliberate indifference,"
"reasonable suspicion," and "fundamental fairness." The rights invoked are
not the stuff of sophisticated doctrinal elaboration, but they are crucial to
our image of a decent order of government. High policy and social trans-
formation are not dictated by the Supreme Court in these cases. Rather, the
Court empowers the lower federal judiciary to act as field agents dispensing
minimal federal justice.

The Supreme Court's review of legislative actions usually is framed as a
legal resolution of claims for prospective relief. In the nonlegislative arena,
by contrast, relief is predominantly retrospective.97  The cohort of

census. In each case, the Court upheld the challenged federal actions.

9 BMW of North America, Inc., 116 S. Ct. 1589; Dolan v. City of Tigard, 512 U.S.

374 (1994). One might suggest that Dolan is a case of such moment that a 1994 trial
court sample could not adequately capture its impact. Accordingly, in January 1997 I
sought to identify all 1996 district court cases which implemented Dolan. Only two
cases cited Dolan; only one concerned an alleged regulatory taking, and the plaintiff
lost. Marshall v. Board of County Commissioners, 912 F. Supp. 1456 (D. Wyo. 1996)
(dismissing a damage action against land use regulators because of governmental immu-
nity).

' One hundred nonlegislative cases, 58% of all nonlegislative cases, presented those
claims.

In 38 of the 45 challenges to actions by administrative agencies, the plaintiffs
sought injunctive relief or reversal of regulatory actions, a pattern similar to legislative

1997] 463
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nonlegislative damage cases tended to focus on claims that individual gov-
ernment functionaries abused the person or freedom of individual citizens.98

The relevant constitutional norms directly engage the moral sensibility of the
trier of fact, but because the trier was intensely dependent on the resolution
of disputed factual accounts and contextual judgments, the cases were un-
likely to be resolved on appeal.99

challenges. Claims against individual officials, by contrast, were primarily retrospective.
Eighteen of 30 sought damages, and eight sought habeas or reversal of a conviction.
Against police, the breakdown was similar: 13 of the 24 involved habeas or reversal,
and 6 sought damages.

"' See infra Table 8. Of the 29 nonlegislative damage cases before the Supreme
Court, 23 involved challenges to actions by individual officials or police officers.

In the nonlegislative damage cases, defendants prevailed in the Supreme Court in
11 of the 29 cases; the Court remanded the remaining 18.

[Vol. 5:2464
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Table 8

Table of Constitutional Claims

Query: Supreme Court Cases
Legislature = No
Damages = Yes

Violations Total Claims Rejected Possible Sustained % Rej. % Poss. % Sust.

8th Cruel/Unusual 5 0 5 0 0.00% 100.00% 0.00/0
Administrative Procedural DP 5 2 2 1 40.00% 40.00% 20.00%
SDP-Rochin 5 2 3 0 40.00% 60.00% 0.00%
Freedom of Speech 4 0 4 0 0.00% 100.00% 0.000/
Criminal Procedural DP 4 0 4 0 0.00% 100.00% 0.00%
4th Search/Seizure 4 0 4 0 0.000/ 100.000/0 0.00%
Takings 2 1 1 0 50.00% 50.00% 0.00%
4th Arrest 1 1 0 0 100.00% 0.00% 0.00%

Civil Procedural DP 1 0 1 0 0.00% 100.00% 0.00%
Other Constitutional Claim 1 I 0 0 100.00% 0.00% 0.00%
4th Excessive Force 1 0 1 0 0.00% 100.00% 0.00%

Commercial Speech 0 0 0 0 0.00% 0.00% 0.00%
1'edel Strucur fl fl 0 A fl00 / N fl°4 flAflo/.

Freedom of Association
Freedom of Press

Establishment Clause
Free Exercise

Minimal Contacts DP

Equal Protection

Criminal Trial Violations

Commerce Clause

Separation of Powers
SDP-Punitive Damages

Rationality - Liberty
5th - Self Incrimination

6th - Effective Counsel

8th - Excessive Fines

8th - Death Penalty

6th - Right to Fair Trial

5th - Double Jeopardy
Rationality - Property
SDP-Fundamental Rights

0 0
0 0
0 0
0 0

0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0

0 0 0.00% 0.00% 0.00%
0 0 0.00% 0.00% 0.00%
0 0 0.00% 0.00% 0.00%
0 0 0.00% 0.00% 0.000/0

0 0 0.00% 0.00% 0.00%
0 0 0.00% 0.00% 0.00%

0 0 0.00% 0.00% 0.00%
0 0 0.00% 0.00% 0.00%
0 0 0.00% 0.00% 0.00%
0 0 0.00% 0.00% 0.000/0
0 0 0.00% 0.00% 0.00%
0 0 0.00% 0.00% 0.00%
0 0 0.00% 0.00% 0.00%
0 0 0.00% 0.00% 0.000/0
0 0 0.00% 0.00% 0.00%
0 0 0.00% 0.00% 0.00%
0 0 0.00% 0.00% 0.00%
0 0 0.00% 0.000/0 0.00%
0 0 0.00% 0.000/ 0.000%

33 7 25 1 21.21% 75.76% 3.03%TOTALS:
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B. Dark Matter in the Trial Courts

At the Supreme Court level, the challenged decisionmaker is most often
a legislature and less often an individual executive official. Legislative ac-
tions are at issue in two of five cases decided by the Supreme Court; deci-
sions by individual bureaucrats appear only half as often. The frequency of
cases roughly mirrors the breadth of effect and dramatic import of the chal-
lenged decision: the legislative decision is the most deserving of the Su-
preme Court's limited resources and is the least likely to be controlled by
sub-constitutional decision rules.

In the trial courts, the order is reversed: challenges to legislative actions
are by far the least common type of constitutional review, while challenges
to actions by street-level bureaucrats" generate almost half of the consti-
tutional claims. In the district court sample, only thirty-three cases (7.6%)
involve challenges to legislative action. In contrast, decisions by individual
officials and police officers, which accounted for barely one-fifth of the
Supreme Court's cases (18%), spawned forty-five percent of the cases be-
fore the trial courts. Individual civilian officials' actions were challenged in
121 cases (28%), and police officers', in seventy-five (17.5%). °I This re-
versal is not solely an application of the proposition that applying the law is
a far more frequent activity than legislating. Although both judges and ad-
ministrative agencies apply law, decisions account for the same proportion
of cases in the Supreme Court and the district courts. Judges made the deci-
sions challenged in about one-third of the cases," 2 and challenges to ad-
ministrative agency action comprise about one case in six.'0 3

Among all cases adjudicated by the Supreme Court, the Justices tended
to enforce the Constitution prospectively; claimants were three times as
likely to raise constitutional claims in requests for injunctive or declaratory
relief as in claims for damages." 4 At the trial court level, the relationship

" The term "street-level bureaucrat" is Professor Lipsky's. MICHAEL LIPSKY,

STREET-LEVEL BUREAUCRACY: DILEMMAS OF THE INDIVIDUAL IN PUBLIC SERVICES 1

(1980) ("Most citizens encounter government ... not through letters to Congressmen or
attendance at school board meetings, but through their teachers, and their parents' teach-
ers, and through the policeman on the corner or in the patrol car.").

101 This is partly attributable to the prevalence in district courts of claims involving
prisoners. Even among the nonprisoner cases, however, the combination of police and
other individual official action accounts for 36% (98/265) of the cases.

102 Challenges to judicial decisions accounted for 28% of the Supreme Court's docket
and 33% of the trial courts' dockets.

103 Challenges to administrative agency action accounted for 15% of the Supreme
Courts' docket and 16.7% of the trial courts' dockets.

"o Parties in 36 (12.3%) of the Supreme Court cases sought damages, 90 (30%)
sought injunctive relief, and 15 (55%) sought reversal of regulatory actions.

466 [Vol. 5:2
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was reversed: the typical case involved an effort to remedy prior constitu-
tional violations. Claims for damages predominated by a two-to-one ra-
tio."3 In part, this reflects the fact that claims challenging legislative ac-
tion, which are less common at the trial court level, are also more likely to
involve injunctive relief. Even among nonlegislative claims, however, dam-
ages were more likely to be sought at the trial court level."l As at the Su-
preme Court level, damage claims disproportionately represent interactions
with official deployments of force.1 7 Interactions with prison officials or
police generated sixty percent of the cases in which damages were sought,
and another sixteen percent of damage cases involved alleged denials of
procedural due process."l

'0' There were 349 claims for damages (61% rejected, 4.58% sustained) and 158

claims for equitable relief (56% rejected, 16.46% sustained) (but of the 51 claims that
sought equitable but not damages relief, 37.25% were rejected, and 21.57% were sus-
tained).

106 PERCENTAGE OF CASES WHICH RAISED DAMAGE CLAIMS

Decisionmaker Supreme Court District Court
Administrative Agencies 13% (6/45) 56% (42/72)
Police 25% (6/24) 72% (54/75)
Individual Officials 60% (18/30) 90% (109/121)

"' Among Eighth Amendment claims, 87% (62/71) involved damage claims. Among
Fourth Amendment force claims (arrest, seizure, and excessive force) the ratio was
61/83 (73%), and among claims of official physical abuse under Rochin v. California,
342 U.S. 165 (1952), 12 of the 15 were raised in damage actions (80%). This is to be
expected. It is difficult to anticipate being subjected to many deployments of physical
force, and the standards by which force is constrained are not amenable to clear and en-
forceable statements ex ante; injunctive relief is therefore difficult to obtain. Moreover,
because force is often deployed at a limited point in time, injunctive relief is unlikely to
benefit the plaintiff in the future. Additionally, after force is deployed, the effects are
rarely reversible but are instead merely compensable.

These categories account for 40% of the 341 damage claims in the sample. See
infra Table 10. Claims under the Fourth Amendment's constraints on search and seizure
appeared in 33 cases, of which only 16 (48%) involved claims for damages. The claim-
ants in 82% (14/17) of the nondamage Fourth Amendment cases were unsuccessful; the
claims were dismissed in only 44% (7/16) of the damage cases.

10" Of the 210 out of 431 cases that sought damages in trial courts, 54 involved
claims against police officials and 76 more involved claims by prisoners. Prisoner (28)
and police (34) cases accounted for 65% of the 95 potentially successful damage cases.
Thirty-five other cases involved claims of administrative denial of procedural due pro-
cess, but only 11 (33%) were potentially successful. At the Supreme Court level, dam-
ages were sought in 36 cases, of which eight were prisoner cases and six were police
cases.

The other major sources of damage actions at the trial court level were public em-
ployees, whose 34 damage cases (50% of which were potentially successful) accounted
for almost half of the damage cases outside of the prisoner/police cluster, and the 25
cases brought by business, landowner, or taxpayer plaintiffs, which were potentially
successful in 40% of the cases.
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Table 9

[Vol. 5:2

Table of Constitutional Claims

Query: 1994 Federal District Court Cases
Injunction = Yes

Violations Total Claims Rejected Possible Sustained % Rej. % Poss. % Sust.

Administrative Procedural DP
Equal Protection

8th Cruel/Unusual
Freedom of Speech
SDP-Fundamental Rights
Other Constitutional Claim

Civil Procedural DP
Commerce Clause
Takings
Freedom of Association

Rationality - Property
Free Exercise
SDP-Rochin
4th Search/Seizure
6th - Effective Counsel
8th - Excessive Fines

SDP-Punitive Damages
5th - Self Incrimination
4th Excessive Force
4th Arrest
6th - Right to Fair Trial

5th - Double Jeopardy
Criminal Procedural DP

Minimal Contacts DP

Criminal Trial Violations

Establishment Clause
Freedom of Press
Federal Structure
Rationality - Liberty

5
10

3

5
6

25

15

11

11

10

8

5
4

4

3

3

0

0
0

0
0

0
0

0

0

0

0

0

0

6
6
1

5
4
1

2

3

2

0
0
0
0
0
0
0
0
0
0

0
0

0

0
0
0

105 55 34 16 52.38% 32.38% 15.24%

468

5 56.00% 24.00% 20.00%

4 33.33% 40.00% 26.67%

0 90.91% 9.09% 0.00%

3 27.27% 4545% 27.27%
1 50.00% 40.00% 10.00%
1 75.00% 12.50% 12.50%
0 60.00% 40.00% 0.00%
0 25.00% 75.00% 0.00%
0 50.00% 50.00% 0.00%

1 33.33% 33.33% 33.33%

0 66.67% 33.33% 0.00%
0 0.00% 100.00% 0.00%
0 0.00% 100.00% 0.00%
1 0.00% 0.00% 100.00%
0 100.00% 0.00% 0.00%
0 100.00% 0.00% 0.00%
0 100.00% 0.00% 0.00%
0 0.00% 0.00% 0.00%
0 0.00% 0.00% 0.00%
0 0.00% 0.00% 0.00%
0 0.00% 0.00% 0.00%
0 0.00% 0.00% 0.00%
0 0.00% 0.00% 0.00%
0 0.00% 0.00% 0.00%
0 0.00% 0.00% 0.00%
0 0.00% 0.00% 0.00%
0 0.00% 0.00% 0.00%
0 0.00% 0.00% 0.00%
0 0.00% 0.00% 0.00%

0
0

TOTALS:
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Table 10

Table of Constitutional Claims

Query: 1994 Federal District Court Cases
Damages - Yes

Violations Total Claims Rejected Possible Sustained % Rej. % Poss. % Sust.

8th Cruel/Unusual 62 41 20 1 66.13% 32.26% 1.61%

Administrative Procedural DP 58 38 16 4 65.52% 27.59% 6.90%

Freedom of Speech 30 18 12 0 60.00% 40.00% 0.00%

4th Arrest 29 12 15 2 41.38% 51.72% 6.90%

Equal Protection 28 19 6 3 67.86% 21.43% 10.71%

Criminal Procedural DP 17 11 4 2 64.71% 23.53% 11.76%

4th Excessive Force 16 4 11 1 25.00% 68.75% 6.25%

4th Search/Seizure 16 9 5 2 56.25% 31.25% 12.50%
Other Constitutional Claim 16 14 2 0 87.50% 12.50% 0.00%

SDP-Rochin 12 5 7 0 41.67% 58.33% 0.00%

Civil Procedural DP 12 11 I 0 91.67% 8.33% 0.00%
SDP-Fundamental Rights 12 8 4 0 66.67% 33.33% 0.00%

Rationality - Property 8 4 3 1 50.00% 37.50% 12.50%

Takings 7 4 3 0 57.14% 42.86% 0.00%

6th - Effective Counsel
Freedom of Association

SDP-Punitive Damages
5th - Self Incrimination

Criminal Trial Violations
Free Exercise

Commerce Clause
6th - Right to Fair Trial
Establishment Clause

8th - Excessive Fines

Freedom of Press

Minimal Contacts DP
Rationality - Liberty

5th - Double Jeopardy

Federal Structure

3
3

2

2

2

2

0
0
0
0

0

3

2

2

2

2

1
0

0
0

0

00

0

1

0
0

0

0

0 100.00% 0.00% 0.00%
0 66.67% 33.33% 0.00%

0 100.00% 0.00% 0.00%
0 100.00% 0.00% 0.00%

0 100.00% 0.00% 0.00%
0 50.00% 50.00% 0.00%
0 0.00% 100.00% 0.00%
0 100.00% 0.00% 0.00%
0 100.00% 0.00% 0.00%
0 100.00% 0.00% 0.00%

0 0.00% 0.00% 0.00%
0 0.00% 0.00% 0.00%
0 0.00% 0.00% 0.00%
0 0.00% 0.00% 0.00%

0 0.00% 0.00% 0.00%

341 213 112 16 62.46% 32.84% 4.69%TOTALS:
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1. The Constitutional Claims

a. Minimal Decency

The constitutional universe at the trial court level comprises more of the
"dark matter" and less of the "classical core" of constitutional adjudication
than does the sample at the Supreme Court. Even more than the Supreme
Court, federal trial courts administer not the high constitutional law of gov-
ernmental structure or contested social norms but the constitutional law of
what a number of commentators describe as "moral minimalism": the basic
guarantees against abusive force and arbitrary government action."

Two-thirds of the claims refer to abuses by street-level bureaucrats in
their imposition of force or criminal penalties or failure to provide minimal
due process.1 ' Indeed, claims of administrative due process violations,
which appeared in only three percent of the nonlegislative cases before the
Supreme Court, constituted the largest category of claims at the trial court
level.

Plaintiffs invoking constitutional claims in the trial courts are frequently
at the rough end of the government's monopoly on coercive violence. Of the
398 nonlegislative cases in the sample raising constitutional claims, more
than one-third, and half of the damage or injunctive cases, were brought
either by prisoners challenging their treatment while in custody or by al-
leged victims of police abuse, and almost half of these cases survived an
initial decision by a trial court.' Another quarter of the reported
nonlegislative constitutional opinions involve claims by criminal defendants,
but these challenges were more likely to be dismissed by trial courts than by

109 See infra Part IlI.B (discussing moral minimalism).

Trial courts dealt with the Commerce Clause in only six of their 667 claims. The
category of "other" claims includes four Supremacy Clause claims, four right to travel
claims, two separation of powers claims, and one Tenth Amendment claim.

110 Cases involving administrative due process, cruel and unusual punishment, crimi-
nal procedure, arrest, search, effective counsel, criminal trial, excessive force, self-in-
crimination, Rochin, double jeopardy, and fair trial comprise 64% (393/606) of the total
cases heard by federal trial courts. See infra Table 11. These categories account for
57% of the nonlegislative claims before the Supreme Court. See supra Table 7.
... Of the 166 cases brought by prisoners, 93 sought injunctions or damages, and 67

sought either relief from criminal convictions or suppression of evidence. Of the 93
cases seeking affirmative relief, 33 remained viable.

Seventy-five cases involved claims of constitutional violations by police officers;
54 sought injunctive relief or damages, of which, 34 were actual or potential claimant
victories. Of the 13 police damage cases were brought by prisoners, nine failed and four
survived.
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Table of Constitutional Claims

Query: 1994 Federal District Court Cases
Legislature = No

Violations Total Claims Rejected Possible Sustained % Rej. % Poss. % Sust.

Administrative Procedural DP 75 49 19 7 65.33% 25.33% 9.33%

8th Cruel/Unusual 70 46 21 3 65.71% 30.00% 4.29%

Criminal Procedural DP 63 48 8 7 76.19% 12.70% 11.11%
Equal Protection 41 29 6 6 70.73% 14.63% 14.63%

Freedom of Speech 36 21 13 2 58.33% 36.11% 5.56%

Other Constitutional Claim 36 32 2 2 88.89% 5.56% 5.56%
4th Arrest

4th Search/Seizure

Minimal Contacts DP
6th - Effective Counsel

Civil Procedural DP
Criminal Trial Violations

4th Excessive Force
5th - Self Incrimination

SDP-Rochin
SDP-Fundarnental Rights

5th - Double Jeopardy
Rationality - Property

6th - Right to Fair Trial

Takings

8th - Excessive Fines

Free Exercise

Freedom of Association

Commerce Clause
SDP-Punitive Damages

Establishment Clause

Freedom of Press
Rationality - Liberty

Federal Structure

33 23 6

31 17 2

27 24 2

9 5 3

8 7 0
6 5 1

2 48.48% 45.45% 6.06%

4 69.70% 18.18% 12.12%

12 54.84% 6.45% 38.71%

1 88.89% 7.41% 3.70%

3 76.00% 12.00% 12.00%

1 87.50% 8.33% 4.17%

1 29.41% 64.71% 5.88%

1 87.50% 6.25% 6.25%

0 46.67% 53.33% 0.00%

0 61.54% 38.46% 0.00%

3 66.67% 0.00% 33.33%

I 55.56% 33.33% 11.11%

1 87.50% 0.00% 12.50%

0 83.33% 16.67% 0.00%

0 100.00% 0.00% 0.00%

1 33.33% 33.33% 33.33%

0 66.67% 33.33% 0.00%

0 66.67% 33.33% 0.00%

0 100.00% 0.00% 0.00%

0 100.00% 0.00% 0.00%

1 0.00% 0.00% 100.00%

0 0.00% 0.00% 0.00%

0 0.00% 0.00% 0.00%

606 416 131 59 68.65% 21.62% 9.74%

EXPLORING THE DARK MATrER OF JUDICIAL REVIEW

Table 11

TOTALS:
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the Supreme Court."'

b. Civil Rights and Liberties on the Ground

Even in areas in which values clash at a high level of generality and
political conflict in the Supreme Court, the trial courts face a more concrete
and less controversial set of applications. The trial courts' decisions focus
on discrete interactions with lower-level government entities rather than on
matters of broad policy.

i. First Amendment

First Amendment claims retain a hold on the constitutional attention of
the trial courts, although they represent a lower proportion of cases among
the nonlegislative caseload than at the Supreme Court level."' The trial
courts' First Amendment caseload outside of the legislative arena is not
characterized by the great confrontations between government and the me-
dia. Almost half of the cases involve claims by public employees alleging
retaliatory job actions for criticism of their employers, and another twenty
percent were brought by inmates challenging administrative decisions.""

The trial courts are called upon to resolve contested facts regarding
either the motivation for adverse administrative actions or the balance be-
tween administrative interests and First Amendment rights in particular
situations. This is not to say that such determinations are unimportant; the
capacity to enforce constitutional rights is what makes them real. Neverthe-
less, in announcing the resolution of these claims, the trial courts are unlike-
ly to elaborate on contested norms so as to guide future decisionmakers.

.12 The district court sample includes 67 habeas cases. in ten (15%), the claimant did

or could prevail. The sample also includes 42 cases in which criminal defendants sought
dismissal or reversal of their prosecutions. In 12 (28%), the claimant could or did pre-
vail.

"' In the trial courts, 6% (40/606) of the nonlegislative claims involve the freedoms
of speech, press, or association. Forty-two percent (17) were, or could be, sustained.
These claims comprised 12% (25/207) of the Supreme Court's nonlegislative docket, of
which 64% (16) were, or could be, sustained.

114 Public employees brought 17 of the 40 First Amendment claims, of which eight
were possible victories. Prisoners brought seven claims, two of which succeeded. The
remaining potentially successful cases include one claim of a retaliatory arrest, one
successful challenge to a rule of judicial conduct, one challenge of a denial of access to
a criminal trial, and one successful claim of a reporter's privilege asserted in response
to a discovery order.
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ii. Equal Protection

Equal protection cases represent identical proportions of nonlegislative
claims before the trial courts and the Supreme Court. The trial court claims
are substantially less successful, however,1 5 and the focus of the claims
differs from that in the cases which preoccupy the Supreme Court.

Almost three-quarters of the nonlegislative equal protection cases before
the Supreme Court involved efforts to institute a norm of racial neutrality in
the use of peremptory challenges, and in all but one of these cases, the
plaintiff succeeded." 6 Jury selection cases were largely absent from trial
court reports of constitutional decisions; only two of the forty-one equal
protection claims involved peremptory challenges, and neither of these
claims were successful.

Nonlegislative equal protection claims before the trial courts focused on
claims of unequal application of law by administrative officials. Three-quar-
ters of these cases turned on contested facts about settled norms of nondis-
crimination, and in eighty-seven percent of these, the plaintiffs failed."7

Five of the forty equal protection cases in the nonlegislative sample
brought the trial court into confrontation with administrative decisionmakers
about contested issues of social policy. Two cases involved school desegre-
gation decrees; in one, the court approved a consent decree, and in the oth-
er, the court withdrew supervision from a school district it declared to be
unitary. In two more cases, the trial courts invalidated local affirmative
action programs. In the final case, the trial court entertained an equal protec-
tion challenge to a police department's lax enforcement of criminal prohibi-
tions on domestic violence.

115 Fifteen of the 207 nonlegislative claims (6.7%) heard by the Supreme Court in-

volve equal protection, and it rejected 33%. Forty-one of the 606 nonlegislative claims
(6.7%) heard by the federal trial courts implicate equal protection, and the courts reject-
ed 70%.

116 See supra note 94.
117 Of the 41 claims, 11 involve minority plaintiffs claiming disparate administrative

treatment because of their race. Only two of these claims, a challenge to an allegedly
racially motivated arrest for shoplifting and a claim of racially motivated employment
sanctions, survived the trial courts' scrutiny.

Seventeen more claims involved administrative treatment of individual plaintiffs
that allegedly lacked minimum rationality. Only one of these claims, a successful attack
on a police policy of entertaining only the first filed of two conflicting claims of as-
sault, survived in the trial courts.

Three claims challenged alleged disparate treatment or harassment by employers on
the basis of sex; one survived trial court scrutiny.
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iii. Property Rights

Trial court activism on behalf of civil rights and liberties beyond moral
minimalism in the nonlegislative arena is limited; extrapolating from my
sample, less than 150 published First Amendment cases and less than 100
published equal protection cases involving personal rights survived initial
scrutiny in 1994.

In comparison with this record, my data suggests that a total of sixty
published "property rights" cases survived initial judicial scrutiny in 1994.
Four of the equal protection claims in the trial court sample involved alle-
gations that the administration of local business or property regulations was
so wanting in public justification as to violate the demands of minimum
rationality imposed by equal protection. Unlike cases involving legislative
enactments, where such challenges were predominantly unsuccessful, three
of the four equal protection challenges by business plaintiffs survived trial
court scrutiny. In addition, four of the seven challenges by businesses or
property owners to administrative determinations based on substantive due
process or takings allegations survived initial trial court scrutiny. Combining
equal protection and substantive property protection, six cases challenging
police power regulations survived initial scrutiny by the trial courts."8

Thus, well-represented economic claimants are apparently able to invoke
"minimum rationality" at least to press their claims in federal court with
sufficient force to tie up the resources of enforcement agencies almost as
often as individuals can raise potentially successful personal equal protection
claims.

The result should not be overstated. Challenges to administrative imple-
mentation of police power regulations survived in six cases, and one could
imagine that judges are more apt to publish cases involving business plain-
tiffs than individual claimants. It does suggest, however, that economic
claimants invoke "minimum rationality" with more prospects of success than
a review of Supreme Court practice would predict.

2. Who Wins?

The profile of cases in the nonlegislative area overall is similar in the
trial courts and in the Supreme Court; neither reveals a distinctive activism
on behalf of property holders. In both venues, cases brought by individual
rights claimants were several times as common as cases raising claims by

..8 One of the potentially successful cases raised both equal protection and substan-
tive due process property claims.
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businesses, landowners, and taxpayers." In both, there was no substantial
difference between the rates of rejection of business/landowner/taxpayer
claims and the rate of rejection of claims brought by nonprisoners outside of
those classes.

Among nonlegislative claims, however, property claimants were less
likely than individuals to prevail before the Supreme Court and more likely
than individuals to succeed before the district courts. Overall, property
claimants were proportionately more frequent in the nonlegislative docket at
the trial court than they were in the Supreme Court. This excess, however,
is accounted for by the fact that twenty-nine of the sixty-nine business, cases
before the trial courts raised due process challenges to jurisdiction based on
an absence of minimum contacts---claims that were not found among cases
before the Supreme Court.

Prisoners in both venues were substantially more likely to have their
claims rejected than other claimants. Women in both venues represented
only a fraction of the nonprisoner individual cases, although the fraction was
higher in the trial courts than in the Supreme Court. Claimants at the Su-
preme Court were eight times more likely to be male, and at the trial court
level, four times more likely. 2' In both venues, women's claims were re-
jected substantially less often than men's, and at the trial court women were

119 SUCCESS RATES IN THE 172 NONLEGISLATIVE CASES BEFORE

THE SUPREME COURT

Plaintiff Cases Rejected Prevailed
ublic/Class Action 21 9 (42%) 8 (38%)
usinesses/Landowners/ 19 9 (43%) 4 (21%)

Taxpayers
Nonprisoner Individuals
Prisoners

Plaintil
Public/Class
Businesses/I

Taxp
Nonpriso
Prisoners

120

Female
Male

Female
Male

41(45%)
23 (57%)

32 (35%)
3 (7.5%)

SUCCESS RATES IN THE 398 NONLEGISLATIVE CASES BEFORE
THE DISTRICT COURTS

Cases Rejected Prevailed
Action 16 3 (18%) 8 (50%)

Landowners/ 69 37 (53%) 12 (17%)
tayers
ner Individuals 152 81(53%) 18 (11%)

166 122 (73%) 8 (5%)
NONPRISONER CASES IN WHICH PARTIES ARE IDENTIFIABLE BY SEX

Supreme Court
Total Rejected Prevailed
10 4 (40%) 2 (20%)
78 31(38%) 35 (43%)

District Court
Total Rejected Prevailed
31 6 (19%) 13 (41%)

124 15 (12%) 70 (56%)

Pt
B'
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more likely to prevail.

3. Nonlegislative Decisionmakers in the Trial Courts

a. The Parallels: Administrative and Judicial Decisions

At the trial court level, the proportion of challenged nonlegislative deci-
sions was nearly double the proportion at the Supreme Court level. The
difference, however, came almost exclusively from the prevalence of cases
challenging the decisions of officials and police. The trial court sample and
the Supreme Court cases contained virtually identical percentages of judicial
and administrative decisions.

The subject matter of the trial court and Supreme Court cases also re-
sembled each other where the cases challenged judicial and administrative
actions. Differences arose in only two areas. First, the trial court challenges
to administrative action showed a far greater incidence of administrative due
process challenges and damage actions. Second, the most successful chal-
lenges in the judicial category at the trial court level claimed a lack of mini-
mum contacts, a contention entirely absent before the Supreme Court.

i. Administrative Agencies

In large measure, the substance of the district court claims in the sample
challenging administrative agency decisions tracked the distribution at the
Supreme Court, with one major exception."' Claims of failure of adminis-
trative due process, which appeared in three of the fifty-one cases before the
Supreme Court, generated almost half of the challenges to the administrative
actions before the trial courts.'22 From the evidence in this sample, the

1 As at the Supreme Court level, assertion of the rights of free speech and equal

protection account for a substantial proportion of claims. Before the trial courts, howev-
er, the incidence of free speech claims is much lower, and both claimant classes were
somewhat less likely to succeed.

Challenges to administrative actions under the Takings Clause and other constitu-
tional property protections accounted for four of the 51 administrative legislative claims
before the Supreme Court and nine (9%) of the 101 claims before the trial courts.

Federal agencies were more likely than state or local agencies to prevail at both the
trial court and Supreme Court levels, but all agencies were more likely to prevail in the
trial courts than the Supreme Court:

AGENCIES' SUCCESS RATE

Federal State Local
Supreme Court 66% (10/55) 35% (6/17) 30% (4/13)
District Courts 82% (19/23) 56% (17/30) 39% (9/23)

" At the Supreme Court level, 5.8% (3/51) of the claims against administrative
bodies raised due process challenges. At the trial court level, 44% (44/101) of the cases
claimed a lack of procedural due process. The proportion of due process challenges was
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