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RESPONSE

LINES IN THE SAND: THE IMPORTANCE OF BORDERS
IN AMERICAN FEDERALISM

SETH F. KREIMER'

The highest praise to which a scholar can aspire is to have one’s
work accepted in print as a vital insight. But being viewed as a worthy
enough participant in debate to be made the subject of careful pub-
lished criticism by a colleague comes a close second. Professor Rosen
offers this latter honor to the work I have done on the subject of ex-
traterritorial regulation. Generously characterizing me as a “promi-
nent scholar,” Professor Rosen devotes a good portion of his thought-
ful and extensive article to the effort to demonstrate that my earlier
work erred in arguing that American constitutional federalism is in-
consistent with efforts by states to prosecute their citizens for actions
that are in fact legal in the sister states where the actions take place.
Professor Rosen and the editors of the University of Pennsylvania Law
Review have graciously offered me the opportunity to respond.

Rather than reproduce the arguments I have made in earlier arti-
cles in extenso, 1 will endeavor to highlight the most important ele-

! Professor of Law, University of Pennsylvania Law School. I am indebted to Leo-
nardo Cuello for invaluable research assistance and to Ned Diver for important and
enlightening commentary on this paper. Responsibility for errors, omissions, or mis-
understandings, of course, remains mine alone.

' Mark D. Rosen, Extraterritoriality and Political Heterogeneity in American Federalism,
150 U. PA. L. REV. 855, 933 (2002) [hereinafter Rosen, Extraterritoriality]. Professor
Rosen is also the author of The Outer Limits of Community Self-Governance in Residential
Associations, Municipalities, and Indian Country: A Liberal Theory, 84 VA. L. REV. 1053
(1998) [hereinafter Rosen, Outer Limits).

? Those who are interested in the evolution of my thinking on these and related
issues may consult Seth F. Kreimer, Federalism and Freedom, 574 ANNALS AM. ACAD. POL.
& SOc. Scl. 66 (2001) [hereinafter Kreimer, Federalism and Freedom]; Matthew D. Adler
& Seth F. Kreimer, The New Etiquette of Federalism: New York, Printz, and Yeskey, 1998
Sup. CT. REV. 71 [hereinafter Adler & Kreimer, The New Etiquette]; Seth F. Kreimer, Ter-
ritoriality and Moral Dissensus; Thoughts on Abortion, Slavery, Gay Marriage and Family Val-
ues, 16 QUINNIPIAC L. REV. 161 (1996); Seth F. Kreimer, “But Whoever Treasures Free-
dom . .. " The Right to Travel and Extraterritorial Abortions, 91 MICH. L. REv. 907 (1993)
[hereinafter Kreimer, Whoever Treasures Freedom]; Seth F. Kreimer, The Law of Choice and
Choice of Law: Abortion, the Right to Travel, and Extraterritorial Regulation in American Fed-

(973)
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ments of conflict between our approaches and to indicate the reasons
why I continue to maintain my original position. In the course of the
discussion, I will touch on Supreme Court developments since the
time that I engaged in my original research. This response begins
with an overview of the differences between Professor Rosen’s percep-
tions of the nature of American federalism and my own, continues
with an analysis of the differences between our understandings of the
current caselaw, and concludes with an examination of the philo-
sophical issues between us.

I. THE NATURE OF AMERICAN FEDERALISM

A. Aveas of Agreement

It is well to begin with areas where Professor Rosen and I find
agreement.

We agree, first of all, that American federalism does in fact leave
room for substantial variation of moral visions and legal regimes
among states, and that this is a strength of our system. When citizens
can choose among and compare the virtues of the permission of as-
sisted suicide in Oregon,’ covenant marriage in Louisiana,’ medical
marijuana in California,” and same-sex unions in Vermont,’ we are
likely to have a society that is morally richer, practically freer, and per-
sonally more fulfilling than if a single inflexible code governed the na-
tion. Second, we agree that citizens by constitutional right do, and
morally should, have the opportunity to leave the state polities of
which they find themselves members.” Third, we agree that when citi-

eralism, 67 NY.U. L. REv. 451 (1992) [hereinafter Kreimer, Law of Choice].

® OR. REV. STAT. ANN. § 127.805 (Supp. 1998).

* LA. REV. STAT. ANN. § 9:272 (West Supp. 2002).

® CAL. HEALTH & SAFETY CODE § 11362.5 (West 2001).

® VT. STAT. ANN. tit. 15, § 1202 (Supp. 2001).

7 As a matter of positive law, Professor Rosen acknowledges that the heritage of
the Articles of Confederation, the Citizenship and Privileges and Immunities Clauses
of the Fourteenth Amendment, and the caselaw of the Supreme Court establish a right
on the part of citizens of any state to leave that state, and to take up residence in any
other state. See Rosen, Extraterritoriality, supra note 1, at 913-14 (discussing Saenz v. Roe,
526 U.S. 489 (1999)). Founded as it is on emigration from other countries, the United
States has long taken the position that the right to alter one’s citizenship by expatria-
tion is an “inherent and fundamental right.” JAMES H. KETTNER, THE DEVELOPMENT
OF AMERICAN CITIZENSHIP 1608-1870, at 268-70 (1978); see PETER H. SCHUCK & ROGERS
M. SMITH, CITIZENSHIP WITHOUT CONSENT 54-56 (1985) (noting a “robust right of ex-
patriation”). The clarification of citizenship in the aftermath of the Civil War brought
an explicit recognition by Congress in 1868 that “‘the right of expatriation is a natural
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zens leave their home states, those states rarely seek to enforce their
moral visions by criminally prosecuting their citizens’ lawful activities
in other states.” States often extend their reach to punish extraterrito-
rial actions that have tangible impacts on the territory over which they
are sovereign; a shot fired across the border from South Carolina into
Georgia is the classic justification for the exercise of Georgia’s crimi-
nal authority. But an effort by Georgia to prosecute its citizens for
gambling in Nevada is aberrant. Our differences arise in large meas-
ure over whether this third fact is a regrettable artifact of misunder-
standing the nature of the state’s real powers—as Professor Rosen ap-
pears to believe—or a legally compelled and normatively desirable
characteristic of American federalism, as I maintain.

B. History, Practice, and Structure: Territorial States

In common understanding, a state’s law governs its own territory.
Most Americans, when they drive across the border from Pennsylvania
to New Jersey, assume that the relevant speed limit becomes New Jer-
sey’s, not Pennsylvania’s; if offered a seat at a blackjack table in Ne-
vada, they would believe that the question of its legality is governed by
Nevada law. And in most cases, they would be right, for, in general,
state criminal statutes are territorially limited. Indeed, in most states,
explicit provisions of their own constitutions preclude the states from

and inherent right of all people, indispensable to the enjoyment of the rights of life,
liberty, and the pursuit of happiness.”” KETTNER, supra, at 344 (quoting Act of July 27,
1868, ch. 249, 15 Stat. 223 (1868)); see SCHUCK & SMITH, supra, at 61-62 (describing the
enactment of the first Expatriation Act). Within the United States, citizens have a right
to determine state citizenship by choosing “the state wherein they reside.” U.S. CONST.
amend XIV, § 1.

As a matter of normative political theory, Professor Rosen acknowledges that the
opportunity to leave a polity is a precondition to its exercise of legitimate authority. See
Mark D. Rosen, Multiple Authoritative Interpreters of Quasi-Constitutional Federal Law: Of
Tribal Courts and the Indian Civil Rights Act, 69 FORDHAM L. REV. 479, 504 (2000) (“Peo-
ple in the original position would agree that an exit right is necessary because without
it a polity would reproduce the problem that led them to accommodate political per-
fectionists in the first place . ...”); Rosen, Outer Limits, supra note 1, at 1098 (“[T]he
option to choose where you live—what might be called the right of people to ‘opt-out’
of the environment in which they find themselves and relocate to another—must be a
real one.” (citation omitted)).

* One of the few cases Professor Rosen cites that comes close is Commonwealth v.
Hanrtford, No. 95-98 (Ct. Com. Pl. Sullivan County, Pa. Dec. 5, 1996). Rosen, Extraterrito-
riality, supra note 1, at 859 n.10. Ms. Hartford’s conviction for interfering with the cus-
tody of the child’s parent (not of aiding in the evasion of Pennsylvania’s abortion law)
was reversed for failure to provide proper jury instructions on the elements of interfer-
ence with custody. Commonwealth v. Hartford, No. 00088PHL97 (Pa. Super. Ct. Oct.
28, 1997).
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prosecuting wholly extraterritorial crimes by requiring that juries be
drawn from among the geographic community where the alleged
crime occurred.’

The Federal Constitution is not so explicit, but a series of ele-
ments of constitutional structure were framed on the premise that a
state’s legitimate authority is territorial. Boundaries between states
are territorially defined and unalterable; one state cannot be estab-
lished “within the Jurisdiction” of another without the former state’s
consent.” The Extradition Clause of Article IV provides that an ac-
cused who flees from the state where a crime is committed must be
“delivered up [and] removed to the State having Jurisdiction of the
Crime;”"" it acknowledges that the responsibility and prerogative for
punishment rests with the state within which the crime occurred.”
And other provisions are at odds with the notion that state residents
carry a personal law with them when they venture into other states.”

? See Appendix (listing such provisions). While such vicinage provisions are vari-
ously worded, their common import is to require trial by a jury of the jurisdiction
“where the crime was committed.” A home state could not try a crime committed in a
host state since the constitutional provisions would mandate a jury of the foreign state.

" U.S. CONST. art. IV, § 3, cl. 1.

" 1d.§2 cl.2.

*® See Letter from James Madison to Edmund Randolph (Mar. 10, 1784) (“Unless
Citizens of one State transgressing within the pale of another be given up to be pun-
ished by the latter, they cannot be punished at all . . ..”), reprinted in 4 THE FOUNDERS’
CONSTITUTION 517 (Philip B. Kurland & Ralph Lerner eds., 1987). Madison was dis-
cussing the demand by South Carolina that Virginia extradite a Virginia citizen for an
offense in South Carolina. His assumption was that Virginia would have no authority
to punish its citizens for extraterritorial wrongs.

Professor Rosen’s counterexample of an extradition by Michigan on the basis of a
crime that originated extraterritorially in Illinois, but came to fruition in Michigan, is
not to the contrary. See Rosen, Extraterritoriality, supra note 1, at 864-65 (discussing
Strassheim v. Daily, 221 U.S. 280 (1911)). Prosecution in such cases is consistent with
the understanding of the Framers of the Constitution: it is the consummation of the
crime “within the pale” of Michigan that provides the predicate for extradition.

¥ The understanding that a citizen of one state venturing into another state
would be bound by the local law motivated the adoption of Article IV’s Privileges and
Immunities Clause; it was necessary to guarantee that the host would not use its exclu-
sive power to the detriment of visitors from other states in the Union. For example,
the Court in Paul v. Virginia stated:

[W]ithout some provision of the kind removing from the citizens of each

State the disabilities of alienage in the other States... the Republic would

have constituted little more than a league of States; it would not have consti-

tuted the Union that now exists . . .. It was not intended by the provision to
give to the laws of one State any operation in other States. They can have no
such operation, except by the permission, express or implied, of those States.

The special privileges which they confer must, therefore, be enjoyed at home,

unless the assent of other States to their enjoyment therein be given.
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The guaranty of a jury local to the situs of the alleged crime was em-
bodied in Article III's requirement that for federal offenses “the trial
of all Crimes . . . shall be held in the State where said Crimes shall
have been committed.”* Antifederalist fears “that Article III’s provi-
sion failed to preserve the common-law right to be tried by a ‘jury of
the vicinage’ . . . furnished part of the impetus for introducing
amendments to the Constitution that ultimately resulted in the jury
trial provisions of the Sixth [Amendment].”” The Sixth Amendment
now guarantees, “In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial jury of the State
and district wherein the crime shall have been committed . .. .”" A
strong line of cases holds that the Sixth Amendment is incorporated
against the states,” and thus functions as an effective bar to wholly ex-

75 U.S. (8 Wall.) 168, 180-81 (1868).

The Fugitive Slave Clause was tacit recognition that, absent constitutional con-
straint, local law could emancipate slaves who found their way across borders whatever
the rules in their home state. See, e.g., Prigg v. Pennsylvania, 41 U.S. (16 Pet.) 536, 611
(1842) (Story, J.) (“[1]f the [Clonstitution had not contained [the Fugitive Slave
Clause] every non-=slave-holding state in the Union would have been at liberty to have
declared free all runaway slaves coming within its limits . . . .”); id. at 647 (Wayne, J.,
concurring) (noting that absent the Fugitive Slave Clause, escaped slaves could be
freed in the North).

At the Constitutional Convention, Charles Pinkney first sought to qualify rights of
the host state under the Privileges and Immunities Clause by including a protection “in
favor of property in slaves,” an effort that was rejected. NOTES OF DEBATES IN THE
FEDERAL CONVENTION OF 1787 REPORTED BY JAMES MADISON 545 (A. Koch ed., 1966).
He then, along with Pierce Butler, sought to insert the Fugitive Slave Clause. Id. This
effort succeeded the next day. Id. at 552.

" U.S. CONsT. art. I11, § 2, cl. 3.

" Williams v. Florida, 399 U.S. 78, 93-94 (1970).

*® U.S. CONST. amend. VI. For a recent account of the evolution of the vicinage
right, the importance of local juries as bulwarks of liberty, and the hostility of early
Americans to extraterritorial prosecution at the time of the framing of the Constitu-
tion, see Steven A. Engel, The Public’s Vicinage Right: A Constitutional Argument, 75
N.Y.U. L. REv. 1658, 1685 (2000): “Like the English commentators, the Continental
Congress understood the vicinage presumption to be a structural property of the
‘great right’, one that served not only the interests of the defendant, but those of the
community as well.” See also United States v. Cabrales, 524 U.S. 1, 7, 9-10 (1998) (dis-
missing a Missouri indictment on conspiracy and money laundering charges because
alleged charges occurred wholly within Florida and explaining vicinage requirements).

7 See, e.g., Alvarado v. State, 486 P.2d 891, 897 (Alaska 1971) (holding the Sixth
Amendment applicable to states in requiring an impartial jury); Patterson v. Balkcom,
266 S.E.2d 179, 180-81 (Ga. 1980) (applying the Sixth Amendment to vicinage within
Georgia); Hayes v. Commonwealth, 698 S.W.2d 827, 830 (Ky. 1985) (construing the
Sixth Amendment to forbid state’s prosecution of out-of-state theft); State v. Butler,
724 A.2d 657, 660 (Md. 1999) (finding the Sixth Amendment is at the root of bars
against extraterritorial criminal prosecution by the state); State v. Smith, 421 N.W.2d
315, 318-19 (Minn. 1988) (finding the Sixth Amendment preserves the territorial ju-
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traterritorial state prosecutions.

As I showed at exhaustive (and exhausting) length previously,* re-
view of the historical context, contemporaneous commentary and
caselaw demonstrates that the understanding of the scope of the sov-
ereign power of states before the middle of the twentieth century did
not include the right to regulate citizens extraterritorially. Even in
the case of the most serious moral commitments, under generally ac-
cepted law a state could not impose those commitments on its citizens
within territory of neighboring states whose commitments differed.
Before the Civil War, for example, Justice Marshall was voicing the
common constitutional wisdom when he observed in Cohens v. Virginia
that it is “clear, that a State legislature, the State of Maryland, for ex-
ample, cannot punish those who, in another State, conceal a felony
committed in Maryland.”® This was the virtually unanimous opinion
of judicial authority in every state between the founding of the Repub-

risdiction principle and refusing jurisdiction over murder when no elements were
proven to have occurred in Minnesota); Miss. Publishers Corp. v. Coleman, 515 So. 2d
1163, 1166 (Miss. 1987) (denying writ of mandamus and affirming closure order pur-
suant to the Sixth Amendment vicinage requirement); State v. Preite, 564 P.2d 598,
599-602 (Mont. 1977) (vacating grand larceny convictions because prosecution failed
to prove venue pursuant to Sixth Amendment requirement); State v. Darroch, 287
S.E.2d 856, 860-65 (N.C. 1982) (holding that a state may take jurisdiction in accord
with the Sixth Amendment when the “principal felony” occurs in-state); State v. Beuke,
526 N.E.2d 274, 289 (Ohio 1988) (recognizing sufficient elements of murder were pre-
sent in a case tried in Ohio when death ensued in Indiana and holding that the Sixth
Amendment was not violated); State v. Harrington, 260 A.2d 692, 698 (Vt. 1969) (“In
the federal jurisdiction, if a crime is committed partly in one district and partly in an-
other, the offender may be tried in either district . . . . We think the Sixth Amendment
applies to interstate criminal jurisdiction with the same force and effect.”); ¢f. State v.
Morgan, 559 N.W.2d 603, 609 (lowa 1997) (“After the Sixth Amendment was made
applicable by the Fourteenth Amendment, there is no reason to think any narrower
requirement would be applicable to the states.”).

I must acknowledge that the authority here is not unanimous. Most recently, see,
for example, Price v. Superior Court, 25 Cal. 4th 1046, 1057-70, cert. denied, 122 S. Ct. 626
(2001), holding, in a situation involving venue for in-state crimes, that the Sixth
Amendment does not bind the states and citing cases in support of that proposition.
On the other hand, the most recent scholarly account of the question concludes:

The arguments that the Fourteenth Amendment does not incorporate the

Vicinage Clause are particularly unconvincing. Those courts that have re-

jected incorporation have done so because they have found that the vicinage

right is not “fundamental” to a fair trial.... There is little doubt that the

Founders believed that the protection granted to the accused by the Vicinage

Clause was fundamental to a fair trial. Indeed, the Founders fought for the

vicinage right at every stage in their struggle for independence.
Engel, supra note 16, at 1707 (citations omitted).

** Kreimer, Law of Choice, supra note 2, at 464-72.

“ 19 U.S. 120, 191, 6 Wheat. 264, 426 (1821).
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lic and the Civil War.

Within a decade after the Fourteenth Amendment’s adoption in
1868, the Supreme Court began to read the territorial restrictions on
state sovereignty into the definition of due process. At the turn of the
century, the Supreme Court struck down Louisiana’s attempt to pun-
ish its citizens for making offensive insurance contracts in New York
on the ground that it “prohibits an act which under the Federal Con-
stitution the defendants had a right to perform....[The state’s]
power does not and cannot extend to prohibiting a citizen from mak-
ing contracts . . . outside of the limits and jurisdiction of the State.”
Although the Supreme Court qualified this limitation by allowing
prosecution of “[alcts done outside a jurisdiction, but intended to
produce and producing detrimental effects within it,” the justifying
effects were tangible and direct results adverse to the public order of
the prosecuting jurisdiction, not the diffuse butterfly’s wings effects
on “public norms” that Professor Rosen would use to justify prosecu-
tion. Professor Rosen’s laments regarding territorial limitations were
echoed in the pleas of Louisiana’s court in Aligeyer that extraterritorial
prosecution was necessary to save “the sovereignty of the State” from
“mockery.” The Supreme Court unanimously rejected those pleas in
Allgeyer and regularly maintained that rejection.”

I do not understand Professor Rosen to question my reading of
this history, for he does not address it. Rather, he apparently main-
tains that modern caselaw has rendered earlier law irrelevant. Even if

» Allgeyer v. Louisiana, 165 U.S. 578, 591 (1897).

% Ford v. United States, 273 U.S. 593, 620, 624 (1927) (extraterritorial conspiracy
to import liquor into United States); Strassheim v. Daily, 221 U.S. 280, 285 (1911) (ex-
traterritorial scheme directed to defraud state government on bids within the state).

165 U.S. at 585. _

® See Home Ins. Co. v. Dick, 281 U.S. 397, 411 (1930) (ruling that Texas cannot
affect the terms of a contract entered into by a Texas resident in Mexico without violat-
ing due process); Fid. & Deposit Co. v. Tafoya, 270 U.S. 426, 436 (1926) (striking down
a statute seeking to prohibit out-ofstate payments by corporations doing business in
New Mexico); St. Louis Cotton Compress Co. v. Arkansas, 260 U.S. 346, 347, 349
(1922) (striking down a statute imposing a tax upon persons placing insurance extra-
territorially); N.Y. Life Ins. Co. v. Dodge, 246 U.S. 357, 367-77 (1918) (ruling that a
state cannot control contract entered into by a resident and a foreign corporation in a
foreign state); W. Union Tel. Co. v. Brown, 234 U.S. 542, 546-47 (1914) (ruling that a
state statute cannot impose tort liability for acts outside of state territory in the District
of Columbia); N.Y. Life Ins. Co. v. Head, 234 U.S. 149, 161 (1914) (“[1]t would be im-
possible to permit the statutes of Missouri to operate beyond the jurisdiction of that
State and in the State of New York . . . without throwing down the constitutional barri-
ers by which all the States are restricted within the orbits of their lawful author-

ity....").
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there has been an evolution away from territorial limitations, and as I
discuss below, the evolution has not gone as far as Professor Rosen be-
lieves, the unbroken rejection of extraterritorial state-enforced moral-
ism for the first 150 years of the Republic retains relevance in three
dimensions.

First, the historical practice and understanding of the territorial
limits of state regulation inform the construction of contemporary
constitutional claims. For a wing of the Court led by Justice Scalia, at
least, the understandings in place at the time of the adoption of the
Fourteenth Amendment have been crucial guideposts in construing
the demands of due process.™

Second, the historical understanding of the limits of state power
suggests that a claim that states have “retained” authority under the
Tenth Amendment to regulate extraterritorially is weakly based: if the
states were not understood at the time of the framing to have author-
ity to regulate activities in other states, it is hard to claim that they “re-
tained” that authority.”

Third, the fact that the American polity operated with reasonable
success under a territorialist regime—and indeed with greater norma-
tive diversity than obtains currently—raises questions about Professor
Rosen’s claim that a territorially based system would “cripple” the pos-
sibilities for the normative benefits of federalism.”

C. The Virtues of Federalism

Professor Rosen and I agree that one of the virtues of the system
of American federalism is its capacity to further a variety of collective

# See, e.g., Honda Motor Co. v. Oberg, 512 U.S. 415, 434 n.12 (1994) (relying on
the nineteenth-century practice rather than the eighteenth-century practice even
though judicial deference to verdicts was stronger earlier); Burnham v. Superior Court
of Cal., 495 U.S. 604, 611 (1990) (noting that 1868, the year of the passage of the Four-
teenth Amendment, is “the crucial time” for the Court’s analysis); Michael H. v. Gerald
D., 491 U.S. 110, 127 n.6 (1989) (relying on the state of the law “at the time the Four-
teenth Amendment was ratified”); Sun Oil Co. v. Wortman, 486 U.S. 717, 724-27, 730
(1988) (relying on ideas at the time the Fourteenth Amendment was adopted and the
fact that those ideas have been relatively unchallenged since the adoption to find the
due process challenge “entirely without substance.”).

See, e.g., U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 802 (1999) (“[The
Tenth] Amendment could only ‘reserve’ that which existed before.”). In the interests
of full disclosure, I must acknowledge that Term Limits was a 5-4 decision, and the dis-
senting Justices adopted a default rule allowing the states any powers not affirmatively
forbldden by the Federal Constitution. 7d. at 926 (Thomas, ]., dissenting).

® Rosen, Extraterritoriality, supra note 1, at 856.
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tain Zenthusiasts, and in the original position one cannot know which
group will predominate. If Zenthusiasts prove to be the majority, they
would be in a position to mandate the practice of 2™ Thus, a Z
opponent in the original position choosing between my position of
territorialism (or “soft pluralism”) and Professor Rosen’s position of
extraterritorialism (or “hard pluralism”) confronts the following deci-
sion structure:

1) Under territorialism, either Zopponents or Zenthusiasts can escape
temporarily to the sanctuary of other states leaving open possible
outcomes:
la) A ban on Zpractice with the possibility of escape for Z

enthusiasts; or
1b) A mandate of Zpractice with the possibility of escape for Z
opponents,

2) Under extraterritorialism, neither Zopponents nor Zenthusiasts can
escape, leaving open possible outcomes:
24) A ban on Zpractice with no possibility of escape for 7
enthusiasts, short of emigration; or
25) A mandate of Zpractice with no possibility of escape for Zoppo-
nents, short of emigration.

A Zopponent would presumably rank the results: 2a>1a>2b>1b.
The possibility of inescapably imposing a Z ban would be the best out-
come; the possibility of inescapably suffering a Z mandate would be
the worst. If Rawls is correct in his argument that under conditions of
radical uncertainty the parties would adopt a maximin strategy, = even
if one knew that one was a Zopponent, one would opt for territorial-
ism behind the veil. The outcome a Zopponent would most want to
avoid is the possibility of being forced to engage in Z herself."

" In many cases, as for example in the case of abortion, Zenthusiasts will be con-
tent to allow, rather than mandate, the contested practice, but there will be other
situations, like the choice between open and closed adoptions, where enthusiasts will
impose their choices on their fellows.

! RAWLS, JUSTICE AS FAIRNESS, supra note 138, §§ 28.1-28.2; RAWLS, THEORY OF
JUSTICE, supra note 137, at 152-54.

"2 I must admit that a properly creative political theorist could generate a set of
conscientious preferences in which evils of the possibility of Zpractice by others extra-
territorially dominates the possibility of being required to engage in Zoneself. See, e.g.,
Amartya Sen, The Impossibility of a Paretian Liberal, 78 J. POL. ECON. 152, 155 (1970)
(“Person 1, who is prude, prefers most that no one reads [Lady Chatterly’s Lover} but
given the choice between [himself or another] reading it, he would prefer that he read
it himself rather than exposing gullible Mr. 2 to the influences of Lawrence.”). Prude,
believing himself immune to the evils of pornography, would be indifferent between
outcomes 2b (where both Prude and Lewd could be required to read pornography in
their home state) and 15 (same situation, but Prude can temporarily escape to Utah).
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Equally important, in the original position, one must contend
with the possibility that one will end up being a Zenthusiast. If states
can impose their moralisms extraterritorially, then those who consci-
entiously pursue norm Z but would like to live in the state because it
has characteristics A through Y (hearth, home, job, and friends), will
be forced to sacrifice either A through Yor Z

Behind the Rawlsian veil, just as I cannot know whether I am a lib-
eral or a perfectionist, I cannot know whether I will represent a per-
son whose system of meaning forbids or requires a particular con-
tested practice. The appropriate Rawlsian question is whether I would
be more willing to risk living in a polity where my ideals are incom-
pletely realized—because some can evade them—or a polity in which
my ideals are entirely suppressed and can be realized only by leaving
my home, my job, and my friends entirely. I would submit that a deci-
sion-making procedure that seeks to avoid the worst outcome would
seek to avoid the second risk.

Indeed, this seems to be the burden of the text upon which Pro-
fessor Rosen relies. He quotes Rawls for the proposition that since the
parties ““do not know whether the beliefs espoused by the persons
they represent [are] a majority or a minority view,”” they cannot “take
chances by permitting a lesser liberty of conscience to minority relig-

But he would prefer an outcome that could forbid Lewd to read porn in Babylon, NY
(2a) to one in which Lewd could escape (la). :

Similarly, since September 11 hijacker Mohammed Atta preferred death and the
possibility of the triumph of his preferred norms to life and the existence of a society
whose commitments he found repulsive, one might infer that he would be equally re-
pelled by the existence of such a society within which he was free to pursue his own
goals and one in which he was himself forced to participate in the activities he found
conscientiously distasteful. After all, he could always escape the imposition by suicide.

But these examples have the smell of the lamp about them; they are neither plau-
sible guides for public policy nor likely in a country with America’s constitutional
commitments to constitute the moral bases on which lives are constructed.

As Ned Diver pointed out to me in comments on this paper:

[In Rawlsian terms] these cases are exceptions to the general rule that the

ability to pursue one’s own conception of the good is more important than

being able to enforce that view on others. Since these examples are excep-
tions, they don’t have a real effect on the rationality of the decision behind

the veil of ignorance. . . . [T]he idea that people should, in general, be free to

pursue their own conceptions of the good . . . requires that limitations be

placed on interference with others’ [pursuing] their conceptions of the good.

The creative exceptions don’t change the fact that this is the best general bet

from the original position . ...

E-mail from Edward Diver, Doctoral Candidate, Department of Philosophy, University
of Pennsylvania, to Seth F. Kreimer, Professor of Law, University of Pennsylvania Law
School (Nov. 7, 2001, 11:00:12 EST) (on file with author).
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ions, say, on the possibility that those they represent espouse a major-
ity or dominant religion and will therefore have an even greater lib-
erty.’”' If this is true for conscientious beliefs about religion, it would
seem to be equally true for conscientious beliefs about abortion,
medical marijuana, or assisted suicide.

It will not do to say that the right to impose moralisms that Profes-
sor Rosen espouses is limited to areas which are not themselves rec-
ognized as constitutionally protected. Behind the Rawlsian veil, one
cannot be assured that in cases of conflict, one’s own conscientious
commitments will be recognized by the courts. A structure that pre-
serves the opportunity to pursue conscientious commitments where
they are recognized by any state in the union would seem to be the
structure that avoids “taking chances with liberty.”""

B. “Evasion” and Moral Obligation

Professor Rosen’s denigration of the process of taking advantage
of neighboring liberties as “travel-evasion” seems to be rooted in a
sense that there is something disreputable or immoral about the en-
terprise. In Professor Rosen’s view, residents owe their states obedi-
ence no matter where their actions occur and the effort to take advan-
tage of other legal regimes is an improper evasion of this obligation.'”
But if the opportunities provided by a federal structure are legitimate,
taking advantage of them is no more an “evasion” of legitimate obliga-
tions than claiming a legitimate child-care deduction is an “evasion” of
the income tax. Thus, in evaluating Professor Rosen’s criticism, one
must reflect on exactly how far a moral duty of obedience to law ex-
tends and in doing so, it is worth engaging in a somewhat wider scope
of philosophical exploration than does Professor Rosen.

One possible ground of obligation is consent. Certainly, John
Locke argued that:

" Rosen, Extraterritoriality, supra note 1, at 888 (alteration in original) (quoting

RAWLS, POLITICAL LIBERALISM, supra note 138, at 26).

" A final thought: for Rawls himself, at least in his later work, a key goal of the
system is the establishment of “social cooperation on the basis of mutual respect,”
RAWLS, POLITICAL LIBERALISM, supra note 138, at 337-38, an ideal that would seem to
be better furthered by forcing moralistic majorities to rely on persuasion for the full
accomplishment of their ideals.

" Rosen, Extratemitoriality, supra note 1, at 883 (“Since consent to abide by laws
that are lawfully enacted, and to incur the consequences if one does not, is a corner-
stone of citizenship, it is fair for a state to expect that its citizens will obey legitimately
enacted state laws . . . ."). S
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[Elvery man that hath any possessions or enjoyment of any part of the
dominions of any government doth thereby give his tacit consent and is
as far forth obliged to obedience to the laws of that government, during
such enjoyment, as anyone under it; whether this his possession be of
land to him and his heirs for ever, or a lodging only for a week, or
whether it be barely travelling freely on the highway; and, in effect, it
reaches as far as the very being of anyone within the territories of that
government.

But tacit consent seems a weak basis on which to found a moral obli-
gation to forsake our core interests. A young woman born into a
household in Pennsylvania has not chosen to subject herself to a pa-
rental consent requirement for abortions, a comatose man in Wiscon-
sin does not choose to abandon the opportunity to die with dignity,
and few would say that an AIDS patient in Utah forced to choose be-
tween the only available means of avoiding suffering and abandon-
ment of his family and friends acts immorally in seeking to avoid the
choice. These are not the sort of free decisions that usually support
the voluntary assumption of obligation. As Hume put the matter, “We
may as well assert that a man, by remaining in a vessel, freely consents
to the dominion of the master, though he was carried on board while
asleep, and must leap into the ocean and perish the moment he leaves
her.”"”" Indeed, the prospect of temporary sanctuary in other states

" JOHN LOCKE, The Second Treatise of Civil Government, in TWO TREATISES OF

GOVERNMENT 119, 182 (Thomas I. Cook ed., Hafner Publ’'g Co. 1947) (1690).

" DAVID HUME, Of the Original Contract [hereinafter HUME, Original Contract], in
HUME’S MORAL AND POLITICAL PHILOSOPHY 356, 363 (Henry Aiken ed., Hafner Publ’g
Co. 1948) (1748). Later versions of this objection exist in the literature. See, e.g.,
RONALD DWORKIN, LAW’S EMPIRE 192-93 (“Consent cannot be binding on people. . .
unless it is given more freely and with more genuine alternate choice than just by de-
clining to build a life from nothing under a foreign flag.”); RUTH W. GRANT, JOHN
LOCKE’S LIBERALISM 126 (1987) (“If the criteria [for what constitutes consent] are
‘weak,” for example, mere residence in one’s native country, then consent theory. ..
blunts the point of the claim that no man is subject to the authority of another without
his own consent.”); KENT GREENAWALT, CONFLICTS OF LAW AND MORALITY 73 (1987)
(“People stay in homelands because of language, culture, job, friends, and family; their
inertia hardly indicates approval or acceptance of government and laws.”); DON
HERZOG, HAPPY SLAVES 183 (1989) (“Skeptical objections come fast and furious, only
some of them with a nod to Hume. ... Maybe [residence] signifies apathy; maybe it
signifies lack of alternatives. . . . Subjection to the government . . . might be something
I’'m grudgingly willing to put up with as the onerous price tag attached to staying.”);
DON HERZOG, WITHOUT FOUNDATIONS 80 (1985) (“One can take as consent only
those acts that allow . .. a way of refusing consent. Therefore, if our very being within
territories of the government is to count as consent, we must be allowed to leave.”);
GEORGE KLOSKO, THE PRINCIPLE OF FAIRNESS AND POLITICAL OBLIGATION 143 (1992)
(“If consent is reduced to residence, or even to one's mere presence in the country,
then voluntary consent has lost its point.”); JOSEPH RAZ, MORALITY OF FREEDOM 88-94
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provided by territorial limits may constitute the only situation in which
one could plausibly claim that the citizen has made a choice to bind
herself to the law of her home state. It is precisely this prospect that
Professor Rosen denies.

As I have previously argued, the most plausible claims for an obli-
gation of legal obedience are based either on the Humean argument
that the obligation of obedience is a crucial element of a civilized or-
der that protects against descent into violence and mutual oppression
or on the belief that moral authority of the law arises out of the obli-
gation to fairly support reasonably just institutions of which one reaps
the benefit.'* Yet neither of the arguments justifies extraterritorial
obligations.

Hume’s claim rests on the proposition:

[M]en could not live at all in a society . :. without laws and magistrates
and judges to prevent the encroachments of the strong upon the weak,
of the violent upon the just and equitable . . . . If the reason be asked of
that obedience which we are bound to pa to government, I readily an-
swer, because society could not otherwise subsist. )

(1986) (“[T]he instrumental as well as non-instrumental validations of consent depend
on its being freely given.”); A, JOHN SIMMONS, MORAL PRINCIPLES AND POLITICAL
OBLIGATIONS (1979) (“The problem is that it is precisely the most valuable “posses-
sions” a man has that are often tied necessarily to his country of residence and cannot
be taken from it.”).

“® This is the source of obligation for John Rawls, of whom Professor Rosen is
otherwise enamored. See RAWLS, THEORY OF JUSTICE, supra note 137, at 111-12 (“[The
principle of fairness] holds that a person is required to do his part as defined by the
rules of an institution when ... the institution is just... and...one has voluntarily
acceﬂsed the benefit of the arrangement. . . . All obligations arise in this way.”).

HUME, Original Contract, supra note 147, at 368. See generally id. at 359-72 (dis-
cussing practical necessity as justification for government authority); DAVID HUME,
Treatise of Human Nature [hereinafter HUME, Human Nature], in HUME'S MORAL AND
POLITICAL PHILOSOPHY, supra note 147, at 2, 114 (“When men have once experienced
the impossibility of preserving any steady order in society while every one is his own
master . . . they naturally run into the invention of government. ... [The natural sup-
position of obedience] of right and obligation are derived from nothing but the advan-
tage we reap from government.”); id. at 104 (“We shall quickly see how fruitless it is
to...seek in the laws of nature a stronger foundation for our political duties than in-
terest and human conventions.”); id. at 105 (“To obey the civil magistrate is requisite
to preserve order and concord in society.”).

The problem, as Hume conceived it, was what we would today call a prisoner’s di-
lemma:

[Men] prefer any trivial advantage that is present to the maintenance of order

in society which so much depends on the observance of justice. The conse-

quences of every breach of equity seem to lie very remote, and are not liable

to counterbalance any immediate advantage that may be reaped from it.. ..

[Als all men are in some degree subject to the same weakness, it necessarily
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But when a citizen travels into the realm of another sovereign, obedi-
ence to the host’s laws is perfectly adequate to assure “that society can
subsist.”"” Likewise, the obligation to “support” just institutions does
not carry any necessary implications as to the geographical scope of
the duty. Itis entirely consistent with the proposition that, as long as I
do not actively seek to undermine the just institutions of my home
state—as by committing treason or shooting a cannon into its territory
or discharging noxious fumes across the border—my obligation to
“support” my home institution is liquidated by my obedience to its
laws within its boundaries, and my payment of taxes while I reside
there. And assuming that we treat both home state and host state as
“just institutions,” when a Utah citizen travels to California, under this
theory she is under a duty to “support” California, as well as Utah.
When the laws of California soberly inform her that the opportunity
to choose her reproductive future is her moral and legal right, she
owes deference to its “just judgments” as well as those of her home
state.

The crucial point of these analyses is that a citizen who takes ad-
vantage of the liberties of neighboring states does not evade an obliga-
tion to obey the law. Rather the obligation to obey the home state’s
law simply does not reach into the territory of the sister state; on her
territory, there is an obligation to obey her law. Such an approach
does not substitute anarchy or raw will for the rule of law, for it is only
liberties that are sufficiently well grounded to command the respect of

happens that the violations of equity must become very frequent in society,

and the commerce of men by that means be rendered very dangerous and

uncertain. . . . Your example both pushes me forward in this way by imitation,
and also affords me a new reason for any breach of equity by showing me that

I should be the cully of my integrity if I alone should impose upon myself a se-

vere restraint amidst the licentiousness of others.
HUME, Human Nature, supra, at 98.

The Humean consequentialist argument is approvingly rehearsed in HERZOG,
WITHOUT FOUNDATIONS, supra note 147, at 180-87, sketching Hume’s account of po-
litical obligation and defending it against a line of criticism. Cf KLOSKO, supra note
147, at 93-94 (presenting problems with Hume's assessments of the benefits of justice).

Cf THOMAS HOBBES, LEVIATHAN 153-54 (Richard Tuck ed., Cambridge Univ.
Press 1991) (1651) (“The obligation of subjects to the sovereign is understood to last
as long, and no longer, than the power lasteth, by which he is able to protect them. . . .
For whosoever entereth into anothers dominion, is subject to all the laws thereof, un-
less he have a privilege by the amity of the sovereigns.”). It is true that extraterritorial
actions may undermine particular policies, but in the absence of some concrete effects
on the home state, they do not threaten a slide into anarchy. Indeed the fact that the
United States has functioned with reasonable stability during its first 175 years under a
regime that held extraterritorial moralism unambiguously unconstitutional suggests
that extraterritorial moralism cannot be the sine qua non of effective polity.
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another state of the union that may be claimed in this fashion. Where
the moral judgment of two sovereigns clashes, federalism leaves the
citizen some opportunity to take advantage of the judgment of either.

CONCLUSION

Professor Rosen may, of course, reply to my philosophical excur-
sus that Hume is no more determinative of constitutional analysis
than is Rawls, If so, we must return to the text, history, structure, and
practice of American federalism. All of these, it still seems to me,
weigh heavily against the extraterritorial assertion of moralism to pun-
ish actions that take place on the soil of and with the permission of sis-
ter states. State boundaries are not mere lines on a map; they are
lines in the sand. In our federal system, by stepping over those lines
an American citizen may claim her freedom.
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APPENDIX: STATE CONSTITUTIONAL BARS TO
EXTRATERRITORIAL PROSECUTION

Thirty-three states have constitutional provisions that require ju-
ries in criminal trials to be drawn from the geographical district in
which the crime occurred:

Alabama
Arizona
Arkansas
Colorado
Florida
Hawaii
Illinois
Indiana
Kansas
Kentucky
Louisiana
Maine
Massachusetts
Minnesota
Mississippi
Missouri
Montana
Nebraska
New Hampshire
New Mexico
Ohio
Oklahoma
Oregon
Pennsylvania
South Carolina
South Dakota
Tennessee
Utah

Virginia
Washington
West Virginia
Wisconsin
Wyoming

Art
Art
Art
Art
Art

Art.
Art.
Art.

Bill
Bill

Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art,
Art.
Art.
Art.
Art.

.L§6
L1, § 24
1L § 10
1L § 16
.1, § 16(a)
1§14
L§8
I,§13

of Rights, § 10
of Rights, § 11
L§16
I,§6
XIIL pt. 1
IL§6

111, § 26

1, § 18(a)
I1, § 24
L§11
XVIL, pt. 1
I, § 14
IL§10

I, § 20
1,§11
I,§9
L§11

VI, §7
IL§9

I, §12
L§8
I,§22

I, § 14
L§7
L§10

Courts in these states have found territorial constraints in other provi-
sions of their constitution as well.'

! E.g., State v. Smith, 421 N.W.2d 315 (Minn. 1988) (“[Aln attempt to exercise to-
tally extraterritorial jurisdiction is contravened both by state and federal constitutional
principles. Only if some part of the crime was committed within the State of Minne-
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In Maryland, whose Declaration of Rights provides “[t]hat the trial
of the facts, where they arise is one of the greatest securities of the
lives, liberties and estate of the People,” the courts take the position
that “‘an offense against the laws of the State of Maryland is punish-
able only when committed within its territory. A person cannot be
convicted here for crimes committed in another state.””

In addition, I have been able to identify four other states—Idaho,
Michigan, New York, and North Carolina—whose highest courts have
interpreted their own constitutional conceptions of state sovereignty
to preclude wholly extraterritorial prosecutions during the last quar-
ter of the twentieth century.’ There may well be others that have es-
caped my research.

sota does the state have jurisdiction to punish the crime.”); State v. Baldwin, 305 A.2d
555 (Me. 1973) (“Itis elementary law that the statutes of a state have no ex-
tra-territorial force, nor do its courts have any jurisdiction of offenses committed in
other states or foreign countries.”” (quoting State v. Stephens, 107 A. 296, 297 (Me.
1919))).

¥ MD. CONST. art. 20.

® Maryland v. Butler, 724 A.2d 657, 660 (Md. 1999) (quoting Bowen v. State, 111
A.2d 844, 847 (Md. 1955)).

* SeeState v. Cochran, 538 P.2d 791, 793 (Idaho 1975) (holding that, as a general
rule, Idaho courts lack jurisdiction over criminal offenses that were not committed in
the state); People v. Blume, 505 N.W.2d 843, 845 (Mich. 1993) (determining that
Michigan courts do not exercise jurisdiction over crimes that occur out of state unless
the act was intended to have, and actually does have, a detrimental effect within the
state); People v. McLaughlin, 606 N.E.2d 1357, 1359 (N.Y. 1992) (“Jurisdiction . ..isa
question of the sovereign’s power to prosecute and punish an accused for conduct
which is allegedly criminal. Because the State only has power to enact and enforce
criminal laws within its territorial borders, there can be no criminal offense unless it
has territorial jurisdiction.” (citation omitted)); State v. Batdorf, 238 S.E.2d 497, 502
(N.C. 1977) (“We have recognized from earliest times that the criminal jurisdiction of
our courts is territorially restricted.”); ¢f. State v. Wagner, 596 N.W.2d 83, 88-89 (Iowa
1999) (holding that jurisdictional provisions of lowa’s criminal code preclude wholly
extraterritorial prosecution).






