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demonstrate that this question of interpretation is not merely of academic 
interest. 18 

One might have thought that the Court, freed of the perceived 
constraints of the Full Faith and Credit Statute-as it has been in recent 
cases involving the preclusive effects of unreviewed state administrative 
proceedings in subsequent federal-question l itigation in federal court19-
would pay careful attention to sources of authority to make law and to 
federal interests . Instead, the Court has virtually ignored questions of 
power,20 sending decidedly mixed signals, even in the same case, on its 
will ingness to protect federal substantive policies and rights against the 
potential ravages of federal or state preclusion law.21 

In fact, it should not have been a surprise that, without the security 
blanket of the Full Faith and Credit Statute, the Court would ignore, by 
assuming the answer to, problems of lawmaking power. After all ,  the 
Court once sought to apply the Full Faith and Credit Statute to problems 
beyond its scope22-to determine the preclusive effects of federal judg
ments in state courts . 23 More recently the Court has either simply as
serted the applicabil ity of uniform federal law (federal-question 
judgments "fA or ducked any inquiry into governing law (diversity judgments):.S 

corpus was unavailable. Incredibly, the Court announced its repeal analysis . . . 

without, or so it said, first having determined what the full faith and credit statute 

requires . . . .  The Court's repeal analysis can be made to appear sensible if§ 1 738 

embodies a choice of domestic state preclusion law. It cannot be made even to 

appear sensible if, as I maintain, the full faith and credit statute chooses not the 

preclusion law of the rendering state, but the preclusion law that the courts of the 

rendering state would apply. In fact, the Court's repeal analysis makes no sense 

on its own terms, and a repeal analysis based on a correct interpretation of§ 1 738 

might in some cases yield the conclusion that § 1 738 does not apply. 

Burbank, supra note 9, at 814 n.388 (citations omitted). 

18. See infra subpart ID(A). 

19. See Astoria Fed. Sav. & Loan Ass'n v. Solimino, IllS. Ct. 2166, 2170 (1990); University 

of Tenn. v. Elliott, 478 U. S. 788, 79 4 (1986). 

20. See So/imino, Ill S. Ct. at 2169-70; Elliott, 478 U. S. at 794; infra text accompanying notes 

90-94. 

2 1. See infra text accompanying notes 63-88. 

22. "Neither the full faith and credit clause of the Constitution nor the implementing statute 

appears to speak to the preclusive effects of the proceedings of federal courts. " Burbank, supra note 

9, at 736. 

23. See Stoll v. Gottlieb, 305 U. S. 1 65, 1 70 (1938) ("[f]he judgments and decrees of the federal 

courts in a state are declared to have the same dignity in the courts of that state as those of its own 

courts in a like case and under similar circumstances."); Embry v. Palmer, 1 07 U.S. 3, 1 0  (1883) 
(noting that the judgments of federal courts have been recognized as on the "same footing " with state 

court decisions). But see Turnbull v. Payson, 95 U. S. 418, 423 (1877) (" [T]he act of Congress [the 

Full Faith and Credit Statute] does not apply to the courts of the United States . . . .  "); Burbank, supra 

note 9, at 745 (arguing that "the Court's exercise in statutory interpretation [in Embry, 1 07 U.S. at 9] 

merely blessed an anterior exercise in federal common law "). 

24. See Blonder-Tongue Lab., Inc. v. University of Ill. Found., 402 U.S. 313, 324 n.l2 (1971) 

(" !n feders.l-question cases, the law applied is federal law. "). 

25. There are, however, numerous pre-1938 decisions requiring the application of state preciusion 
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Finally in this depressingly long list of interesting problems that the 
Court has either made uninteresting or wished away, for close to one 
hundred years the Court has essentially abandoned internationally foreign 
judgments,26 leaving Hilton v. Guyot27 a derelict on the waters of the 
law and one that might be thought to pose greater than normal risks 
precisely because it l ies in international waters . Hilton ,  it turns out 
however, is not the problem, and the Court cannot solve the real problem, 
because it lacks both the power and the institutional capacity to do so.28 

II. Federal Judgments Law in Domestic State Litigation 

The Supreme Court has acknowledged that the Due Process Clause 
constrains a state's freedom in according preclusive effect to the judgments 
of its own courts . 29 To date, however, it has not acknowledged that 
federal law may play a larger role in determining the preclusive effects of 
these judgments in domestic state l itigation.30 I have previously argued 
that although state preclusion law will usually apply, it must, on occasion, 
yield to federal common law.31 I will not repeat that argument in full 
here, but it may be useful for the benefit of skeptics to explore the 
relevance of two Supreme Court cases decided since I developed, and 
applied to domestic state l itigation, a general approach to federal common 
law.32 

Possible reasons for skepticism about the role of federal preclusion 
law in state litigation include the knowledge that (1)  only rarely has the 
Court directed the displacement of state "procedural" law in state court33 
and (2) for a long time it seemed to do so only in FELA34 cases .35 Yet, 
as a general matter, there can be no doubt either about federal lawmaking 
competence in connection with " [l]egal rules which impact significantly 

law to federal diversity judgments. See Burbank, supra note 9, at 748-53. 

26. Hereafter, I shall refer to internationally foreign judgments as simply "foreign judgments," 

distinguishing them from interstate judgments. 

27. 159 U. S. 113 (1895). 

28. See infra subparts IV(B)-(C). 

29. See supra note 11 and accompanying text. 

30. See supra text accompanying notes 11-12. 

31. See Burbank, supra note 9, at 810-17; William V. Luneburg, The Opporrunity to be Heard 

and the Doctrines of Preclusion: Federal Limits on State Law, 31 VILL. L. REV. 81, 138-44, 157-62 

(1986); Daniel J. Meltzer, State Court Forfeitures of Federal Rights, 99 HAR.v. L. REV. 1128, 1183-84 

& n. 281 (1986). 

32. See generally Burbank, supra note 9. 

33. See Dice v. Akron, C. & Y.R.R. , 342 U. S. 359 (1952); Henry M. Hart, Jr. , The Relations 

Between State and Federal Law, 54 COLUM. L. REv. 489, 508 (1954). 

34. Federal Employers' Liability Act, 45 U.S.C. §§ 51-60 (1988). 

35. See Hill, supra note 6, at 387-88 (noting in FELA cases "a judicial tendency ... to ascribe 

to Congress an intention that federally-created rights sh[ouldj receive uniform enforcement .. . 

notwithstanding the concurrent responsibility of the state courts in such enforcement"). 
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upon the effectuation of federal rights "36 or about the potential of 

preclusion rules to have such an impact. And if there had been any doubt 
about the relevance of the former proposition, announced in federal court 
litigation, for litigation in state court, Felder v. Casey37 should have 
dispelled it. 

In Felder, the Court required the displacement of a Wisconsin 
notice-of-claim statute that the state courts had applied to terminate an 
action brought under section 1983 .38 It is true that in doing so, the Court 
invoked the language of preemption.39 But there is no harm in the 
language of preemption, backed up by appeals to the Supremacy Clause,40 

36. Burks v. Lasker, 44 I U.S. 471, 477 (1979). In Burks, the Court "made progress in collapsing 

analytical barriers by citing a case displacing state law in state court as sufficiently analogous to lend 

support to a discussion of the borrowing of state law in federal court." Burbank, supra note 9, at 807 

n.359. 
37. 487 U.S. 131 (1988). 

38. 42 U.S.C. § 1983 (1988); see Felder, 487 U.S. at 136-37. The Court described the notice-of-

claim statute as follows: 

That statute provides that no action may be brought or maintained against any state 

governmental subdivision, agency, or officer unless the claimant either provides 

written notice of the claim within 120 days of the alleged injury, or demonstrates 

that the relevant subdivision, agency, or officer had actual notice of the claim and 

was not prejudiced by the lack of written notice. Wis. Stat. § 893.80(l )(a) (1983 

and Supp. 1987). The statute further provides that the party seeking redress must 

also submit an itemized statement of the relief sought to the governmental 

subdivision or agency, which then has 120 days to grant or disallow the requested 

relief. § 893 .80(1)(b). Finally, claimants must bring suit within six months of 

receiving notice that their claim has been disallowed. Ibid. 

/d. (footnote omitted). 

39. See id. at 138. As I have noted elsewhere, "[m]y quarrel is not, of course, with the choice 

of the 'preemption' label instead of 'federal common law.' It is rather with the failure to see the 

problems whole. Preemptive lawmaking is a subset of federal common law." Burbank, supra note 

9, at 808 n.360; see also id. at 809 n.366 (arguing that "[t]he tendency of commentators to speak the 

language of preemption rather than federal common law in the context of state court litigation is 

suggestive of the larger issue" of the failure of the Court to address the relationship between preemption 

principles and federal common law); Thomas W. Merrill, The Common Law Powers of Federal Courrs, 

52 U. CHI. L. REV. I, 32-39 (1985) (noting the Court's failure to realize that preemptive lawmaking 

can be used to develop a general theory of federal common law). 

It is also true that at one point the Court employed a mode of analysis-treating the problem 

as !he converse of that in Erie R.R. v. Tompkins, 304 U.S. 64 (1938)-as mischievous as assimilating 

federal-state allocation problems to interstate choice of law. See Felder, 487 U.S. at 151-53; supra text 

accompanying notes 1-6. By analogy to Guaranty Trust Co. v. York, 326 U.S. 99 (1945), the Court 

equated the federal courts' constitutional obligations under Erie with the state courts' "constitutional 

duty" under the Supremacy Clause. This is unfortunate. See Burbank, supra note 9, at 755-57, 808-

10. The problem derives in part from the Court's apparent failure to recognize that Guaranty Tmst 

cannot plausibly be deemed a constitutional holding. See John Hart Ely, The Irrepressible Myth of 

Erie, 87 HARV. L. REV. 693, 700-06 (1974). The converse-Erie reasoning was, however, unnecessary 

to the decision. See Felder, 487 U.S. at 151. 

40. See id. at 138, 150, 151, 153. The Court's invocation of the Supremacy Clause to vindicate 

the supremacy of a federal statute should be distinguished from Professor Weinberg's attempt to make 

the Supremacy Clause the source of authority for federal com1non law. See Louise Weinberg, Federal 

Common Law, 83 Nw. U. L. REV. 805, 836-38 ( I  989); see also infra note 51. 


