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I. INTRODUCTION

Some prisoners pose a substantial threat of violence when they are
released at the end of their sentence. Many other people present a
genuine danger to the public whether or not they have ever been to
prison. The interesting question is whether there are fair means to
preventively restrain such potentially dangerous agents, especially the
released prisoners who have been previously convicted and thus have
acted on their dangerous propensities.

This Article begins by describing the positive law of preventive detention,
which I term “desert/disease jurisprudence.”’ Then it provides a brief
excursus about risk prediction (estimation), which is at the heart of all
preventive detention practices. Part IV considers whether proposed
expansions of desert jurisprudence are consistent with retributive theories of
justice, which ground desert jurisprudence. I conclude that this is a
circle that cannot be squared. The following Part canvasses expansions
of disease jurisprudence, especially the involuntary civil commitment of
mentally abnormal, sexually violent predators, and the use of post-insanity
acquittal involuntary commitment. This Part also considers whether disease
jurisprudence might justifiably be extended to problematic classes of
agents such as psychopaths. Iargue that sexual predator commitments
are blatantly punishment by other means despite the Supreme Court’s
approval of them as forms of civil commitment? and that other attempts to
expand disease jurisprudence are artificial or unworkable. Next, |
consider frankly consequentialist approaches to preventive detention.
Isuggest that they are conceptually coherent but politically and
practically unacceptable. A brief conclusion suggests that the respect for
liberty and autonomy is best guaranteed by genuine desert and disease
limitations on detention, although there will be a cost to public safety.

II. DESERT/DISEASE JURISPRUDENCE

At present, the state’s ability to deprive people of their liberty is
constrained by desert/disease jurisprudence. The state may imprison
people in the criminal justice system if they deserve punishment for
crimes they have committed,” and it may civilly commit dangerous

1. See generally Stephen J. Morse, Neither Desert nor Disease, S LEGAL THEORY
265, 266, 271-94 (1999) (noting, also, exceptions that may be considered pure preventive
detention).

2. Kansas v. Crane, 534 U.S. 407, 409, 415 (2002); Kansas v. Hendricks, 521
U.S. 346, 364-65, 371 (1997).

3. For the purposes of this Article, the notion of desert [ am employing is simply
the traditional retributive conclusion that if an offender’s behavior satisfies the elements
of a charged offense and no justification or excuse obtains, then the offender is culpable
and deserves the ensuing blame and punishment. To avoid confusion, I should add that
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people if they are not responsible agents—usually because they have a
mental abnormality, such as a major mental disorder.* Otherwise, with
rare, limited exceptions, such as rejecting bail for dangerous agents,’ the
state must leave people at liberty no matter how potentially dangerous
they may be. The concern with justifying and protecting liberty that
produces the desert/disease constraints is deeply rooted in the conception
of rational personhood. Only human beings self-consciously and
intentionally decide how they should live; only human beings have
projects that are essential to living a good life. Only human beings have
expectations of each other and require justification for interference in
each other’s lives that will prevent seeking the good. If liberty is
unjustifiably deprived, a good life is impossible. In sum, both the
criminal and the medical/psychological systems of behavior control
require a justification in addition to public safety—desert for wrongdoing or
nonresponsibility (based on disease)}—to justify the extraordinary liberty
infringements that these systems impose.

Virtually all criminals are rational, responsible agents, and according
to the dominant story, the deprivation imposed on them—punishment—
is premised on considerations of desert. No agent should be punished
without desert for wrongdoing, which exists only if the agent culpably
caused or attempted prohibited harm. The threat of punishment for a
culpable violation of the criminal law is itself arguably a form of preventive
infringement on liberty, but it is an ordinary, “base rate” infringement
that requires no special justification. After all, no one has a right to harm
other people unjustifiably. In our society the punishment for virtually all
serious crimes, and thus for dangerous criminals, is incapacitation, which is
preventive during the term of imprisonment. But criminals must actually
have culpably caused or attempted harm to warrant the intervention
of punishment. We cannot detain them unless they deserve it, and desert
requires wrongdoing. In the interest of liberty, we leave potentially
dangerous people free to pursue their projects until they actually offend,

the two generic excusing or nonresponsibility conditions are lack of rational capacity and
lack of control or compulsion. Lack of “free will” and “causation” are not legal excusing
conditions.

4. 1 have explored the criminal/civil distinction as a basis for confinement
elsewhere and will therefore provide only the briefest sketch here. See generally
Stephen J. Morse, Blame and Danger: An Essay on Preventive Detention, 76 B.U.
L. REV. 113, 116-22 (1996) [hereinafter Morse, Blame and Danger]; Morse, supra note
1, at 266, 269; Stephen J. Morse, Uncontrollable Urges and Irrational People, 88 VA.
L. REv. 1025 (2002).

5. See United States v. Salerno, 481 U.S. 739, 741, 755 (1987).
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even if their future wrongdoing is quite certain. We are willing to take
great risks in the name of liberty.

For people who are dangerous because they are disordered or because
they are too young to “know better,” the usual presumption in favor of
maximum liberty yields. Because the agent is not rational or not fully
rational, the person’s choice about how to live demands less respect, and
the person is not morally responsible for his or her dangerousness. The
person can therefore be treated more “objectively,” like the rest of the
world’s dangerous but nonresponsible instrumentalities, ranging from
hurricanes to microbes to wild beasts.® In brief, agents incapable of
rationality do not actually have to cause or attempt harm to justify
nonpunitive intervention. We can take preemptive precautions, including
broad preventive detention, with nonresponsible agents based on an
estimate of the risk they present. Justified on consequential grounds,
such deprivation will be acceptable if the conditions of deprivation are
both humane and no more stringent than necessary to reduce the risk of
harm. Such deprivations are forms of greater or lesser quarantine and
may include “treatment,” but in theory they are not punishment, and they
should never have a punitive justification or effect.’

In sum, the normative basis of this system of desert/disease
jurisprudence is that it enhances liberty, dignity, and autonomy by
leaving people free to pursue their projects unless they responsibly
commit a crime or unless through no fault of their own they are
nonresponsibly dangerous. Responsible agents are left free on the
theory that a rational agent may always recognize the wrongness and
danger to oneself of criminally infringing the legitimate interests of
others. Therefore, the state may not intervene unless the agent has
attempted or committed a crime. If agents are not responsible for their
danger, then the usual presumptions in favor of liberty and autonomy
yield because they are based on rational agency that is lacking in such
cases.

This is a satisfyingly neat account, but desert/disease jurisprudence
leaves a “gap.” It provides no mechanism to restrain dangerous people
who may not be punished because they have committed no crime or they
have completed their sentence and who may not be civilly committed
because they are responsible agents. The state tries to fill the gap by

6. Such people of course continue to deserve enhanced concemn and respect in
virtue of their being human, and they can never be completely objectified.

7. The civil and nonpunitive characterization of such interventions often justifies
lesser procedural protections for the potential subject. See, e.g., Allen v. Illinois, 478
US. 364, 374-75 (1986) (holding that the Fifth Amendment guarantee against
compelled self-incrimination does not apply in a proceeding to determine whether a
person is a “sexually dangerous person” because the proceeding is not “criminal”).
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