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The Empty Idea of “Equality of Creditors”
David A. Skeel, Jr.∗
Abstract
For two hundred years, the equality of creditors norm—the idea that similarly situated creditors
should be treated similarly—has been widely viewed as the most important principle in American
bankruptcy law, rivalled only by our commitment to a fresh start for honest but unfortunate debtors. I
argue in this Article that the accolades are misplaced. Although the equality norm once was a rough
proxy for legitimate concerns, such as curbing self-dealing, it no longer plays this role. Nor does it serve
any other beneficial purpose.
Part I of Article traces the historical emergence and evolution of the equality norm, first in the
federal bankruptcy laws that applied to individuals and small businesses, and then as it diffused (much
later) into large scale corporate reorganization practice. Part II describes how easy it has become to
circumvent the norm, focusing on five strategies for giving a favored group of creditors a higher payout
than other unsecured creditors. Although these evasions could and in some cases should be halted (as
shown in Part III), it turns out that equality of creditors is a distraction (Part IV). It contributes nothing to
an assessment of the relevant doctrines, and in several contexts seems to have had a pernicious effect.
Elsewhere in the law, equality language can provide valuable benefits, such as “telling us that different
treatment of people does matter.” Because none of these benefits is present in bankruptcy (Part V), the
equality principle should be discarded.
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The Empty Idea of “Equality of Creditors”

Introduction
The equality of creditors norm is widely viewed as the single most important principle in
American bankruptcy law, rivalled only by our commitment to a fresh start for “honest but
unfortunate” debtors.1 Equality of creditors teaches that similarly situated creditors should be
treated similarly. Thus, if one general creditor will be paid 25% of what it is owes, others also
should receive 25%. Back in her law professor days, Elizabeth Warren once said she knew that
the students in her Bankruptcy class could identify equality of creditors as a central goal of
bankruptcy in their sleep because she had quite literally heard them do it in the classes she taught
at 8:30 a.m. in the morning.2
A glance at any bankruptcy casebook confirms the centrality of the principle. The
leading casebook assures its readers that the trustee in a bankruptcy case “stands for the
proposition that equity is equality.”3 “That maxim,” the authors explain, “means that unless a
creditor can clearly demonstrate that it deserves some priority in the bankruptcy payout, the
trustee will assume all creditors are equal and try to maximize the pot for that collective.”4 “By
treating all unsecured creditors the same,” they say, in another of their numerous references to
the principle—“that is, for all to collect a pro rata share of whatever is available for distribution
… bankruptcy reinforces the goal of equality among these unsecured creditors.”5
Yet if we look at current bankruptcy practice, creditor equality seems to be rapidly
disappearing. Bankruptcy courts often bless arrangements that give one group of general
creditors starkly different treatment than other groups. In the Chrysler bankruptcy, Chrysler’s

1

See, e.g., Elizabeth Warren, A Principled Approach to Bankruptcy, 71 AM. BANKR. L.J. 483, 483 (1997).
Id. at 483 n. 1.
3
ELIZABETH WARREN, JAY LAWRENCE WESTBROOK & JOHN POTTOW, THE LAW OF
DEBTORS AND CREDITORS 58 (7th ed. 2014).
4
Id.
5
Id. at 133. In our casebook, Dan Bussel and I also refer the equality of creditors principle with some
regularity. See, e.g., DANIEL J. BUSSEL & DAVID A. SKEEL, JR., BANKRUPTCY 89 (10th ed. 2015)(noting
that the “National Bankruptcy Conference, Reforming the Bankruptcy Code 132 (Rev.ed.1997), takes the view that
bankruptcy policies of fresh start for the debtor and equality of treatment for creditors, on balance, outweigh any
nonbankruptcy policies that support specific performance of covenants not to compete”).
2

1

retirees, trade creditors, tort creditors and the unsecured portion of its senior bondholders’ claims
all had general unsecured claims. If the equality of creditors principle were vigorously pursued,
we would expect each to receive roughly the same recovery. They did not. The retirees and
trade creditors were paid in full, or nearly so, while tort creditors and the bondholders’
deficiency claims received almost nothing.6 Parallel patterns can be seen in the ordinary run of
cases as well. In many recent cases, debtors have used Restructuring Support Agreements to
secure the approval of creditors, sometimes offering side payments to creditors if they sign the
agreement, but not to creditors that decline to sign.7 As a result of these maneuvers, the
recoveries of seemingly similar creditors are often widely divergent.
Ironically, equality’s disappearance in bankruptcy occurred during a period when
equality was in the ascendancy in other contexts, as reflected most recently in the success of the
movement for same sex marriage.8 Equality sometimes seems to be the central principle in
American life.9 But in bankruptcy it is rapidly losing content.
These developments have attracted surprisingly little attention in the scholarly literature
thus far. Almost the only exception is a valuable recent article by Mark Roe and Fred Tung.10
Analyzing creditors’ efforts to obtain special status through legislation or transactional
innovation, Roe and Tung characterize the heightened protection as “priority jumps.” Their
particular concern is the interest group dynamic that enables some creditors—especially large
financial institutions—to secure priority for their claims in recent bankruptcy cases.11

6

Chrysler’s $5.3 billion of trade creditors were promised payment in full by “New Chrysler.” The retirees,
who were owed $10 billion for their health benefits, received a $4.6 billion note and 55% of the New Chrysler stock.
As noted in the text, other general creditors received little or nothing. See, e.g., Mark J. Roe & David Skeel,
Assessing the Chrysler Bankruptcy, 108 MICH. L. REV. 727, 733 (2010).
7
For an analysis of side agreements in bankruptcy, and proposals for policing them, see Kenneth Ayotte,
Anthony Casey, and David Skeel, Bankruptcy on the Side (unpublished manuscript, 2016).
8
Interestingly, much of the recent success has taken place outside of the equal protection clause. See, e.g.,
Kenji Yoshino, The New Equal Protection, 124 HARV. L. REV. 747 (2011)(arguing that the Supreme Court has
become less open to equality-based constitutional law arguments and more welcoming to liberty-based dignitarian
claims).
9
For a succinct overview of the philosophical literature on equality, see Stefan Gosepath, Equality, in
STANFORD ENCYLOPEDIA OF PHILOSOPHY (2007).
10
Mark J. Roe & Frederick Tung, Breaking Bankruptcy Priority: How Rent-Seeking Upends the Creditors’
Bargain, 99 VA. L. REV. 1235 (2013).
11
Roe and Tung do not consider the influence in bankruptcy of other interest groups, such as bankruptcy
professionals. See, e.g., David A. Skeel, Jr., The Genius of the 1898 Bankruptcy Act, 15 BANKR. DEV. J. 321
(1999)(describing the role of bankruptcy professionals in assuring the permanence of federal bankruptcy law); Eric
A. Posner, The Political Economy of the Bankruptcy Reform of 1978, 96 MICH. L. REV. 47 (1997)(describing
influence of bankruptcy professionals on the 1978 Code).
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My focus in this Article is somewhat different. My concern is with the shifting treatment
of general creditors, and with the rhetorical power of bankruptcy’s “equality of creditors”
principle, which does not come into play in the “priority jump” analysis. I analyze the questions
of priority that do arise in terms of their implications for (horizontal) relations among creditors
with the same priority, and ask what these and other developments mean for the “very policy and
object of the bankrupt law,”12 as one early court put it, or, as another court put it, the “cardinal
purpose of the legislation [that] must never be overlooked.”13
The erosion of creditor equality in recent practice raises two questions that lie at the heart
of this Article: how difficult would it be resuscitate equality of creditors, and just how beneficial
would the project be? The good news is that reinvigorating equality would be surprisingly easy.
Although several of the recent departures from equality would require legislative reform to
correct,14 others would not.15 And in each case, the adjustments would be quite straightforward.
The problem is that the equality norm itself contributes nothing to the analysis. As we
begin to assess whether equal treatment would be beneficial in each of the doctrinal contexts, it
quickly becomes clear that the key considerations lie elsewhere—with concerns such as curbing
self-dealing or secret liens,16 and maximizing the value of the debtor’s estate. Although equality
originally served as a rough proxy for some of these issues, this is no longer the case. In some
contexts, the equality language is unnecessary but harmless. But in others, its historical pedigree
and rhetorical resonance have been pernicious. If chicken soup can’t hurt and may help a person
who has a cold, the equality norm is precisely the opposite: in current bankruptcy practice, it
can’t help and it may (and does) hurt.
I begin (in Part I) by attempting to discover where the equality norm came from. The
first place to look is in the English predecessors to the earliest American bankruptcy laws. Hints
of the equality principle can be found in the early English cases, and creditor equality was given

12

Harrison v. McLaren, 11 F.Cas. 654, 657 (S.D. Miss. 1874).
Linkman v. Wilcox, 15 F. Cas. 561, 562 (C.C.E.D. Mo. 1871).
14
See Part III(A)(1)(discussing possible adjustment to preference law); Part III(A)(2)(discussing possible
adjustments to the executory contract provision).
15
See Part III(A)(3)(discussing judicial review of requests for critical vendor status, sales, and classification
of creditors).
16
A “secret lien” is a priority that is not reflected in a statute or the U.C.C. filing system, and which may
therefore come as a surprise to other creditors. The classic case is Benedict v. Ratner, 268 U.S. 353, 360
(1925)(concluding that a debtor’s assignment of accounts was fraudulent where the debtor retained complete control
over the accounts and “[t]he existence of the assignment was to be kept secret”).
13
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a ringing endorsement in America in an influential 1807 case.17 That case, like many of the
cases that followed, involved preferences-- payments or transfers made to a favored creditor
shortly before bankruptcy18-- which were condemned as a violation of the equality of creditors
principle. Under the 1841, 1867 and 1898 Acts, preferences could be retrieved from creditors
who received them, and a debtor that had made a preferential payment could be denied access to
bankruptcy.
Throughout the nineteenth century, the domain of the equality of creditors was limited to
individual and small business bankruptcy cases. The principle played little role in reorganization
cases involving substantial corporations, for reasons explored at the end of Part I. After
Congress finally codified large scale corporate reorganization in 1933 and 1934, however, the
norm quickly spread to these cases as well. As with many central bankruptcy issues in the 1930s
and 1940s, Justice William Douglas played a key role in the diffusion of the norm throughout all
of American bankruptcy law.
After tracing the historical origins of creditor equality, I ask (in Part II) how debtors and
favored creditors so often manage to circumvent the equality norm. It turns out that current
bankruptcy law provides numerous devices for privileging one creditor or group of creditors over
others. I briefly describe five of the most important. The strategies range from transferring
value to the creditor prior to bankruptcy, to assuming the creditor’s contract in bankruptcy or
proposing to pay the creditor more than another class of unsecured creditors in connection with a
reorganization plan.19
If courts and lawmakers were committed to promoting equality, they could clamp down
on each of these strategies for evasion. Briefly revisiting each, I consider (in Part III) how
equality might be enhanced. In each context, courts or lawmakers could reinvigorate equality by
making simple adjustments to existing doctrine. Lawmakers could remove the safe harbors that
protect many preferences from avoidance, for instance, and courts could prohibit the special
treatment of “critical vendors” and tighten the rules for classification of claims.

17

Locke v. Winning, 3 Mass. 325 (Mass. 1807).
Under current bankruptcy law, payments within ninety days of bankruptcy may be deemed to be
preferences that can be retrieved by the trustee. 11 U.S.C. § 547(b)(4)(A).
19
For simplicity, I will describe the debtor as the one who is evading equality, but in practice the departures
from equality are often triggered by pressure from creditors.
18
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The question (the focus of Part IV) is whether reinvigorating the equality of creditors
norm would improve bankruptcy law. I conclude that it would not. Equality does not appear to
be the central concern with any of the doctrines I consider. In each context, the real issues, as
noted above, are policing self-dealing, reducing the risk of “secret liens,” or maximizing the
value of the debtor’s assets.20 The case for retaining a vestige of the equality norm is slightly
stronger in consumer cases and Chapter 7 liquidations, since these cases more closely resemble
the context in which equality of creditors first emerged. But creditor equality does not play a
meaningful role in practice even there.
In the final part of the Article, I ask whether there are any other reasons for retaining the
equality of creditors norm, despite its apparent obsolescence. As I address this question, I
consider the most compelling responses to the famous article referenced in my title, as applied to
the very different bankruptcy context.21 None provides a plausible basis for a renewed
commitment to equality in bankruptcy. The equality principle should be abandoned.

I.

The Historical Origins of the Equality Norm
Like many features of American bankruptcy, the equality of creditors maxim came to

these shores as a transplant from earlier English insolvency law but quickly took on a distinctly
American coloration.22 Equality of creditors figured quite prominently in debates over
traditional bankruptcy—that is, the bankruptcy of individuals and small businesses. It played
much less of a role in large scale reorganizations, which took place outside of bankruptcy until
the 1930s. During the twentieth century, however, the equality norm colonized that context too.
The discussion that follows considers each of these developments in turn.

20

See supra notes 139-46 (preferences as self-dealing), 168 (executory contracts as secret liens), 184-85
(critical vendor as issue of secret lien and maximizing the estate), 188 (asset sales as question of secret liens and
maximizing the estate). For a critique of the equality (or “pari passu”) principle in United Kingdom law on
somewhat different grounds, see RIZWAAN JAMEEL MOKAL, CONSISTENCY OF PRINCIPLE IN
CORPORATE INSOLVENCY 116-161 (unpublished dissertation thesis, University College London)(emphasizing
the plethora of special priorities and lack of payout for general creditors in most U.K. cases, and arguing that
preference law is unrelated to the pari passu principle).
21
Peter Westen, The Empty Idea of Equality, 95 HARV. L. REV. 537 (1982).
22
See infra notes 38-45 and accompanying text (describing debates between bankruptcy advocates in the
Northeast and critics in the South and West).
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A. Equality in Traditional Bankruptcy
Modern Anglo-American bankruptcy law traces its origins back to English bankruptcy
laws enacted in 1543 and 1571, together with a 1704 law that gave debtors a permanent
discharge from their obligations for the first time.23 In the debates over bankruptcy and in the
caselaw interpreting the early statutes, there are occasional hints of an equality of creditors
principle. In a 1758 case called Worsely v. DeMattos, for instance, Lord Mansfield says that
“[t]he policy of the bankrupt law introduced by 21 Jac. I, ch. 10, and followed ever since, is to
level all creditors, who have not actually recovered satisfaction, or got hold of a pledge which the
bankruptcy could not defeat.”24
In both England and America, the principal concern of the early bankruptcy laws was
debtors’ temptation to flee their creditors or, if they stayed, to secretly transfer assets to family
members or favored creditors.25 To discourage this temptation, the Bankruptcy Act of 1800,
America’s first federal bankruptcy law, permitted creditors to file a bankruptcy petition against a
merchant or trader who “with intent to delay or defraud his or her creditors, depart from the state
in which such person usually resides, or remain absent therefrom, or conceal him or herself
therein.”26 Similarly, the Bankruptcy Act of 1841, the second federal bankruptcy law, authorized

23
For a succinct history of the evolution of English and American bankruptcy legislation, see Charles Jordan
Tabb, The History of the Bankruptcy Laws in the United States, 3 AM. BANKR. INST. L. REV. 5 (1995).
24
31 Geo. 2 at 467, 483, 96 Eng. Rep. 1160 (K.B. 1758), quoted in Robert Weisberg, Commercial Morality,
the Merchant Character, and the History of the Voidable Preference, 39 STAN. L. REV. 3, 46-47 & n. 148 (1986).
Sir Edward Coke also had gestured at the equality objective in a much earlier opinion. In The Case of Bankrupts, 76
Eng. Rep. 441, 473 (K.B. 1584), he wrote that “if, after the debtor becomes a bankrupt, he may prefer one (who
peradventure has least need), and defeat and defraud many other poor men of their true debts, it would be unequal
and unconscionable, and a great defect in the law.” For contemporary expressions of the equality principle in
English law, see, e.g., Vanessa Finch, Security, Insolvency and Risk, 62 MOD. L. REV. 633, 634 (1999)(stating that
the “normal rule in a corporate insolvency is that all creditors are treated on an equal footing”); ROY GOODE,
PRINCIPLES OF CORPORATE INSOLVENCY LAW 142 (2d ed. 1997)(describing the equal treatment rule as
“all-pervasive”).
25
In an influential 1697 tract defending bankruptcy relief for troubled debtors, the novelist Daniel Defoe
acknowledged that debtors currently were tempted to abscond. DANIEL DEFOE, AN ESSAY UPON PROJECTS
198 (1697)(noting that “no Statute can reach [a merchant debtor’s] Effects beyond the seas; so that he has nothing to
secure but his Books, and away he goes into the Friars”)(emphasis in original). See also PETER J. COLEMAN,
DEBTORS AND CREDITORS IN AMERICA: INSOLVENCY, IMPRISONMENT FOR DEBT, AND
BANKRUPTCY, 1607-1900 at 12-13 (1974)(describing the principal objectives of colonial bankruptcy laws as
halting “races to the courthouse,” policing fraud, ensuring an equitable division of assets, and providing relief to
debtors).
26
Bankruptcy Act of 1800, § 1. The 1800 Act was repealed three years after it went into effect. See, e.g.,
COLEMAN, supra note 25, at 19-20 (describing enactment and repeal of the 1800 Act).
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creditors to file a petition if a merchant or banker left his state “with intent to defraud his
creditors,” or “conceal[ed] himself to avoid being arrested,” or concealed assets.”27
Bankruptcy advocates envisioned that the assets of an insolvent debtor would be turned
over to a trustee or assignee at or near the time the debtor committed an “act of bankruptcy.”28
The trustee or assignee would then sell the assets and distribute the proceeds to the debtor’s
creditors. In return for fully cooperating, the debtor would no longer be responsible for his prebankruptcy obligations; they would be discharged.29
The equality of creditors norm emerged as an increasingly important feature of this story.
“A principal object of the bankrupt law,” as an 1807 Massachusetts decision put it, “is that the
property of the bankrupt in all his estate, at the time of the act of bankruptcy, by that act shall
cease; and at the same time, by relation, vest in the assignee, to be equally distributed among his
creditors, in proportion to the sums respectively due to them.”30 In that case, the debtor had
transferred “certain promissory notes” to one of its creditors as collateral the day before
committing an act of bankruptcy. Because the transfer occurred in contemplation of bankruptcy,
the court invalidated the transfer as “a fraud against the law, and therefore void.”31
The early federal bankruptcy laws did not impose a blanket prohibition on prebankruptcy
transfers. The Bankruptcy Act of 1841, the first bankruptcy law to permit voluntary bankruptcy
filings, invalidated transfers made “for the purpose” of giving a preference within two months of
a bankruptcy filing,32 thus limiting the prohibition to intentional preferences. The restriction

27

Bankruptcy Act of 1841, ch. 9, 5 Stat. 440, 441, § 1 (1841)(repealed 1843)
In early bankruptcy law, acts of bankruptcy included fraudulent conveyances of property and other
activities that suggested that the debtor was evading payment of its obligations. But the category later expanded to
include events suggesting the debtor might be insolvent, such as a creditor’s obtaining a judicial lien. For
discussion, see Weisberg, supra note 24, at 34-39.
29
See, e.g., EDWARD J. BALLEISEN, NAVIGATING FAILURE: BANKRUPTCY AND COMMERCIAL
SOCIETY IN ANTEBELLUM AMERICA 70 (2001)(describing commercial moralists’ view that troubled debtors
should immediately disclose their financial distress and surrender their assets for sale and distribution to their
creditors, and that creditors should then willingly discharge the obligations).
30
Locke v. Winning, 3 Mass. 325, 326 (Mass. 1807)(opinion of Justice Sedgwick)(emphasis in original).
31
Id. See also Ogden v. Jackson, 1 Johns. 370 (Ct. Corr. of Errors N.Y. 1806)(“It will not, however, be
permitted that a person, insolvent at the time, and contemplating an act of bankruptcy, should parcel out his estate to
such creditors as he may see fit to prefer; this is opposed to the very genius of the bankruptcy laws, which proceed
upon a principle of equality and a just distribution.”)
32
Bankruptcy Act of 1841, ch. 9, 5 Stat. 440, 442, § 2 (1841)(repealed 1843). Supreme Court justice Joseph
Story was a key drafter of the 1841 Act. See, e.,g., BALLEISEN, supra note 29, at 114 (describing Story’s role).
See also 2 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES 385
(1833)(reprint 1987)(stating that “the general object of all bankrupt and insolvent laws is, on the one hand, to secure
to creditors an appropriation of the property of their debtors, pro tanto ...; and, on the other hand, to relieve
unfortunate and honest debtors from perpetual bondage to their creditors”).
28
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implied that fraud was the principal concern and equality was secondary with pre-bankruptcy
transactions.33 Under the 1867 Act, some district courts adopted a more single-minded focus on
creditor equality, construing a similarly worded preference provision as giving the debtor an
affirmative obligation to file for bankruptcy rather than permit a creditor to obtain a prebankruptcy lien that would give that creditor priority over the debtor’s other creditors.34 But the
Supreme Court rejected these decisions, holding that the trustee or assignee needed to provide
some evidence that the debtor intended to prefer the creditor.35 Equality meant that the debtor
could not play favorites among its creditors, and that each creditor should get a pro rata share of
the assets available as of the time the debtor filed for bankruptcy.36
Although the equality norm figured prominently in the federal bankruptcy laws that were
enacted,37 the status of bankruptcy itself was hotly disputed throughout the nineteenth century,
and federal bankruptcy laws were in place for a total of less than two decades.38 Bankruptcy
advocates, many of whom lived in the commercial states of the Northeast, viewed bankruptcy as
essential to the development of commerce in America, and equality of creditors as a key feature
of a properly functioning bankruptcy.39 Thomas Jefferson and other bankruptcy critics in the
South and West, by contrast, questioned the need for a federal bankruptcy law; many critics

33

In practice, some intentional preferences also seem to have been widely permitted. According to the
leading historian of the 1841 Act, “[a]s American business culture developed in the decades that followed
independence, numerous participants in the credit system came to accept the proposition that all debts were not
equal. Two kinds of debts stood apart as imposing special obligations—money that was borrowed without interest
and debts that arose as a result of [guarantees of a debtor’s obligation by a third party].” BALLEISEN, supra note
29, at 92. Because these creditors were “disinterested,” debtors were permitted to pay them before other creditors.
Id.
34
“It is said,” as the Supreme Court summarized the argument, “that the grand feature of [the] law is to secure
equality of distribution among creditors in all cases of insolvency; and that, to secure this, it is the legal duty of the
insolvent, when sued by one creditor in an ordinary proceeding likely to end in judgment and seizure of property, to
file himself a petition of voluntary bankruptcy. Wilson v. City Bank of St. Paul, 84 U.S. 473, 484-85 (1873).
35
Id. at 487.
36
Weisberg suggests that the introduction of voluntary bankruptcy for the first time in 1841 played a key role
in the evolution of the equality norm. This “divorced bankruptcy from the English model of the culpable act of the
debtor,” and shifted the moral focus of bankruptcy to “creditors’ collegial duty to uphold [the] rather abstract
collectivist spirit” reflected in the equality norm. Weisberg, supra note 24, at 88.
37
Under the 1867 Act, which lasted considerably longer than the 1800 and 1841 Acts, courts regularly
referred to equality of creditors as a key principle of the Act. See, e.g., In re Hunt, 12 F. Cas. 900, 902 (D. N.J.
1871)(identifying “equality in the distribution of assets” as the “object” of the Act); Harrison v. McLaren, 11 F. Cas.
654, 657 (S.D. Miss. 1874)(stating that “equality among creditors” is the “very policy and object of the bankruptcy
law”).
38
The 1800 Act lasted until 1803, the 1841 Act until 1843, and the 1867 Act until 1878. The 1898 Act was
the first permanent federal bankruptcy law. See, e.g., COLEMAN, supra note 25, at 18.
39
Alexander Hamilton and later Daniel Webster were the best known advocates. See, e.g., DAVID A.
SKEEL, JR., DEBT’S DOMINION: A HISTORY OF BANKRUPTCY LAW IN AMERICA 3, 26 (2001).
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insisted that it was perfectly appropriate for debtors to pay some of their general creditors rather
than others.40
In defending the prohibition on preferences, a leading advocate of the legislation that
eventually became the 1898 Act claimed that debtors themselves were the real beneficiaries. “It
is the debtor whose interest it is to secure absolute equality in payment,” he insisted, because
creditors will be more willing to lend if they are confident that they will receive equal
treatment.41 If debtors “will pay their debts proportionately if they can not pay them in full,
justly, man for man, without exception or discrimination,” he predicted, “the pent-up
accumulation of capital will run over this country like a Mississippi flood.”42
Critics refused to concede that preferential payments are inherently problematic.
Congressman Bailey of Texas, who had proposed an alternative to the bill that became the 1898
Act, criticized the assumption that “all debts shall stand upon exactly the same footing.”43 “As
for my part,” he countered, “I do not believe that it is true in morals, and I do not believe that it
ought be made true in law, that all debts are of equal obligation.”44 Congressman Bailey then
gave two illustrations. “If I owed $5,000 to a man who possessed nothing else and I owed
$25,000 to a man who was many times a millionaire,” he said, he would not hesitate to pay the
$5,000 debt but not the $25,000 if he could not pay both.45
40

Id. at 3. See also BALLEISEN, supra note 29, at 14 (describing “two competing versions of commercial
morality—one premised on special financial obligations to one’s close business associates, and another, formulated
by apostles of an integrated, national economy, that mandated equal treatment to everyone in the marketplace”). In
the absence of a federal bankruptcy law, many states permitted insolvent debtors to assign their assets to some
creditors but not to others. See, e.g., Grover v. Wakeman, 11 Wend. 187, 187 (N.Y. Ct. Corr. Errors 1833)(“A
debtor in failing circumstances may prefer one creditor or set of creditors by assigning his property for their benefit,
in exclusion of his other creditors, provided that he devote the whole of the property assigned to the payment of his
just debts; [and] that the assignment be absolute and unconditional”); Niolon v. Douglas, 1836 WL 1546 (S.C. Ct.
App. 1836)(“The insolvent laws of most of the States either allow the debtor to draw a distinction among his
creditors, in the very act of surrendering under the law itself, or sustain it if already done”).
41
15 Cong. Rec. 2963 (1884)(statement of Congressman George Hoar).
42
Id. “In order to do justice,” another congressman insisted, later in the debates, “the law should compel an
insolvent debtor, if he will not do it willingly, to distribute all his property—less his legal exemptions—among all
his creditors pro rata. … Unless he does this he perpetrates a moral if not a legal fraud upon his creditors.” 26 Cong.
Rec. 44 (1893)(statement of Congressman Layton).
43
26 Cong. Rec. 103 (1893).
44
Id. Bailey was attacking the involuntary bankruptcy provision of the proposed legislation, which made
preferential transfers a basis for involuntary bankruptcy. Bailey’s own proposal would have provided only for
voluntary bankruptcy.
45
Similarly, Bailey argued, if the friend of a businessman has lent him money to help the businessman
through a period of financial distress, but the financial distress continues, the businessman “will under all
circumstances protect the man who loaned him the money, not for profit, but purely for the sake of helping him.”45
Other lawmakers, particularly Democrats from the South and West who opposed federal bankruptcy legislation,
offered similar defenses of preferential payments. Id. See also 25 Cong. Rec., 53d Cong. 1st Sess. 2874
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As finally enacted, the 1898 Act included a preference provision that took roughly the
same form as the provisions in the 1841 and 1867 Acts. The trustee could retrieve any payments
or other transfers made within four months of the bankruptcy, so long as the debtor was insolvent
at the time of the transfer and the creditor “had reasonable cause to believe that [the transfer] was
intended thereby to give a preference.”46 The provision was important both because it was a
victory for advocates of creditor equality, and because the 1898 Act would prove to be the
nation’s first permanent bankruptcy law, escaping the early demise of its three predecessors.
Within a few years, defenders of intentionally preferential payments would wane, and the
equality norm would be embraced by nearly everyone.47
A 1913 Supreme Court case called Clarke v. Rogers is a good illustration of (and became
the standard citation for) the vision of creditor equality that emerged.48 The debtor in Clarke was
a trustee of numerous trusts who transferred assets to two trusts to which he owed money, then
filed for bankruptcy shortly thereafter. The question was whether these transfers amounted to
preferences, enabling the two trusts and their beneficiaries to receive more than the debtor’s
other creditors.49 The debtor raised several legalistic but technically plausible defenses. He
argued that the trusts did not count as creditors for the purposes of the preference provision
because there was no contract, and that the preference provision only covered transfers from the
debtor to someone else, not the debtor to himself (as trustee of the trusts).50 The lower courts
had swept these arguments aside. “[W]hile giving attention to the technical elements of
appellant’s arguments,” as the Supreme Court put it, the trial and appellate courts “cut through
them to apply the fundamental purpose of the bankruptcy law; that is, equality between
creditors.”51 The Supreme Court fully endorsed this approach. “Equality between creditors is

(1893)(argument by Congressman Kyle that the ability to make “honest preferences” is universally accepted in
many states).
46
The actual language of the 1898 Act was more complicated than the description in the text suggests,
because the insolvency requirement was in one provision (§ 60) and the four month and “reasonable cause to
believe” features in another (§60b). For a lengthy analysis of provisions and the divergent rulings they spawned, see
In re Hall, 4 AM. BANKR. REP. 671, 685-86 (W.D.N.Y. 1900). Referee Hotchkiss refused to construe the
provisions as invalidating transfers made in the ordinary course of business.
47
I consider the reasons for the shift in Part IV(A), infra.
48
228 U.S. 534 (1913).
49
The preference provision that applied at the time treated transfers to a creditor within four months of
bankruptcy as preferential. Id. at 542 (quoting section 60a of the Bankruptcy Act of 1898).
50
The debtor’s argument was plausible because the Bankruptcy Act defined “creditor” narrowly, as including
only those who had a “provable claim” against the debtor. Id. at 543.
51
Id. at 544.
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necessarily the ultimate aim of the Bankrupt Law,” the Court said, “and, to obtain it, we must
regard the essential nature of transactions, not their forms or accidents.”52

B. The “Fair and Equitable” Requirement in Railroad Reorganizations
During the same period as the equality principle took shape in traditional bankruptcy
cases, Wall Street banks and law firms developed an approach for reorganizing large scale
corporations that become known as railroad or equity receivership.53 “Equity” initially meant
something quite different in this context than in ordinary bankruptcy.
The equity receivership arose as a result of the railroad failures of the middle and late
nineteenth century. Many of the railroads were cobbled together from mergers between smaller
roads as the nation’s rail system rapidly expanded in the nineteenth century.54 When large
railroads failed, everyone agreed they should be reorganized rather than liquidated. Even
secured creditors, who often have the least to gain from a reorganization, favored reorganization,
because a railroad’s capital structure often consisted of a jumble of different bonds with
mortgages on different parts of the railroads’ assets.55 Bondholders who held a mortgage on,
say, the Indiana tracks of a railroad that traversed Indiana and three other states would not
recover much if the railroad were shut down.
Despite every constituency’s support for reorganization and the perceived public interest
in access to railroad transportation, it was far from clear that either Congress or the states could
enact restructuring provisions for the railroads, due to, among other things, perceived
constitutional obstacles.56 The railroad reorganizers and the judges before whom they appeared

52

Id. at 548.
The origins of the equity receivership are described much more fully in SKEEL, supra note __, at 56-69.
54
The railroad story has been well told in a number of popular histories. For an entertaining account of one of
the most famous battles to take control of a key railroad, the Erie Railway, see JOHN STEELE GORDON, THE
SCARLET WOMAN OF WALL STREET: JAY GOULD, JIM FISK, CORNELIUS VANDERBILT, THE ERIE
RAILWAY WARS, AND THE BIRTH OF WALL STREET (1988).
55
As the business historian Albro Martin put it, speaking of the Wabash receivership in 1884, “only as
financial wizard … could have sorted out the property represented by the [railroad’s] mortgages.” Albro Martin,
Railroads and the Equity Receivership: An Essay on Institutional Change, 34 J. ECON. HIST. 685, 699.
56
See, e.g., SKEEL, supra note 39, at 52-56 (noting that it was not clear Congress’s bankruptcy powers
extended to corporations, that the Commerce Clause was narrowly construed during this period, and that states could
not regulate beyond their borders).
53
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devised an ingenious solution.57 Creditors would ask the court to appoint a receiver to take
charge of the railroad’s property, and to begin foreclosure proceedings. While the foreclosure
was pending, the Wall Street banks that had sold the railroad’s bonds and stock would organize
committees to represent the different classes of bonds and stock.58 The committees would
negotiate the terms of a reorganization with the railroad’s managers. When they had agreed on
the reorganization, they would form a single committee—the reorganization committee—that
would be the only bidder at the eventual foreclosure sale.59 Its bid would consist of the old
bonds and stock that had been deposited with the committee, together with cash to pay those who
had declined to deposit their securities.60 Until 1933, when it was finally codified by Congress,
railroad receivership took place entirely in the courts, outside of the bankruptcy process.61
The capital structure of a substantial railroad was like a messy layer cake. Rather than
consisting primarily of general creditors, all of whom had the same priority, railroads had
different classes of creditors with claims to different assets.62 As a result, the controversies that
arose tended to focus less on the treatment of similarly situated creditors-- the classic equality of
creditors concern—and more on how creditors and shareholders that occupied different layers of
the priority hierarchy should be treated vis-à-vis one another. The disputes were vertical rather
than horizontal. These cases were far removed from traditional bankruptcy, with its handful of
creditors getting their pro rata share of a pot of assets.
The key issue that emerged was whether a reorganization plan could permit shareholders
to retain an interest in the reorganized company while excluding a creditor or creditors that were
junior in priority to the bondholders but senior to shareholders. In 1913, the same year as its
Clarke decision, the Supreme Court held in Northern Pacific Railway Company v. Boyd63 that an
ordinary creditor could not simply be excluded from a receivership that permitted shareholders to
retain an ownership interest. Equity in this context was a question of priority, not the treatment
of two or more general creditors.
57

For a detailed overview of the process by a leading early twentieth century lawyer, see Paul D. Cravath,
Reorganization of Corporations: Certain Developments of the Last Decade, in 1 SOME LEGAL PHASES OF
CORPORATE FINANCING, REORGANIZATION, AND REGULATION 153 (1917).
58
Id.
59
Id. at 204-205 (noting that the reorganizers “spent a great many anxious hours preparing for the unexpected
bidder,” but that such bidders never appeared).
60
Id.
61
Bankruptcy Act of 1933, ch. 204, 47 Stat. 1467, 1474 (Section 77) (1933) (repealed 1938)
62
See, e.g., Martin, supra note 55, at 699 (describing the plethora of interests in the Wabash receivership).
63
228 U.S. 931 (1913).

12

Courts had earlier addressed the question whether a debtor could pay some of its
suppliers in full. Because all of the railroad’s assets were usually subject to mortgages, this too
was a question of priority rather than of equality among general creditors. In Fosdick v. Schall,
the Supreme Court upheld payments to a train car supplier, despite the mortgagee’s property
interest in the railroad’s assets.64 According to the Court, “[e]very railroad mortgagee in
accepting his security impliedly agrees that the current debts made in the ordinary course of
business shall be paid from the current receipts before he has any claim upon the income.”65
When Congress finally codified large scale reorganization in the 1930s, the
reorganization provisions continued to reflect this emphasis on vertical hierarchy. Under
sections 77 and 77B, which codified railroad reorganization in 1933 and reorganization for other
large corporations in 1934, Congress permitted confirmation of a reorganization plan only if it
was “fair and equitable” and “[did] not discriminate unfairly in favor of any class of creditors or
stockholders.”66 In 1938, Congress completely revised the Bankruptcy Act, and enacted an
entirely new framework for reorganizing large corporations. The new framework, known as
Chapter X, adopted a simplified version of the earlier provision, requiring that reorganization
plans be “fair and equitable, and feasible.”67
The phrase “fair and equitable” does not immediately bring vertical hierarchy or layer
cakes to mind, and certainly could be construed as implicating horizontal equality of creditors
concerns, but the Supreme Court quickly decided that priority was its primary focus. In 1939,
the Court, in an opinion by Justice Douglas, held that the “fair and equitable” standard required
strict adherence to the absolute priority rule, which requires that higher priority creditors be paid
in full before lower priority creditors or shareholders receive any recovery.68 The equity
receivership cases from which the standard emerged, he concluded, “dealt with the precedence to
be accorded creditors over stockholders in reorganization plans.”69

64

Fosdick v. Schall, 99 U.S. 235 (1878). The Court held that the supplier could retain the payments it had
received, but that it was not entitled to additional payment from funds received in connection with the receivership.
Id. at 255.
65
Id. at 252.
66
Section 77(g)(1), 204 Stat. 1467, 1479 (1933)(requiring that the plan be “equitable and does not
discriminate unfairly in favor of any class of creditors or stockholders”).
67
Amendments to the Bankruptcy Act of 1898, Act of June 22, 1938, ch. 575, § 221(2), 52 Stat. 840, 897.
68
Case v. Los Angeles Lumber Products, 308 U.S. 106 (1939).
69
Id. at 115-16.

13

Although equity meant priority in large scale reorganization, not equality among
similarly situated creditors, the equality of creditors principle seeped into corporate
reorganization after 1938. There are at least two reasons for the expansion. First, before large
scale corporate reorganization was added to the Bankruptcy Act, the provisions most closely
associated with equality of creditors—such as the preference provision-- did not apply to large
scale corporate reorganization.70 After codification, the preference provision and other
bankruptcy provisions applied to large corporate debtors, just as they did with traditional
bankruptcy debtors. The 1930s amendments grafted large scale corporate reorganization onto
the structure that had given rise to the equality of creditors principle.
Second, a shift in the capital structure of large scale reorganizations may also have played
a role. By the 1930s, the largest corporate debtors were increasingly likely to be nonrailroads
rather than railroads.71 Nonrailroads had fewer classes of debt, and more uncollateralized debt—
they did not have the same messy layer cake structure as the railroads.72 Over time, disputes
among different unsecured creditors became more central than in the equity receivership.
The provision that most directly reflects this increasing horizontal focus is a requirement
that Congress had included in its 1933 and 1934 corporate bankruptcy legislation but deleted in
1938: the requirement that a reorganization not “discriminate unfairly.”73 As originally enacted,
the unfair discrimination requirement seems to have been primarily concerned with vertical
fairness—that is, that a higher priority class not be mistreated as compared to a lower priority
class, as in the Boyd case. In 1938, Congress removed the unfair discrimination requirement
from large scale corporate reorganization, apparently concluding that “unfair discrimination”
concerns were subsumed in the “fair and equitable” requirement. 74 But the “unfair

70

Many states did include preference provisions in assignment for the benefit of creditors and other
insolvency statutes, but these provisions often only applied if the insolvency framework was invoked.
71
See, e.g., Herbert R. Northrup, The Failure of the Teamsters’ Union to Win Railroad-Type Labor
Protection for Mergers or Deregulation, 22 TRANS. L. J. 365 (1995)(describing the railroads’ need for extra
protection due to a declining industry).
72
See generally Efraim Benmelech, Nitish Kumar, and Raghuram Rajan, The Mysterious Decline of Secured
Debt (unpublished manuscript, 2016)(documenting declining use of secured debt throughout the twentieth century).
73
Section 77(g)(1), 204 Stat. 1467, 1479 (1933)(requiring that the plan be “equitable and does not
discriminate unfairly in favor of any class of creditors or stockholders”).
74
See S. REP. NO. 75-1916, at 35-36 (1938)(“Implicit in [“fair and equitable”] is a prohibition against any
unfair discrimination in the plan in favor of any creditors or stockholders and the express statement to that effect in
Section 77B is therefore unnecessary”).
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discrimination” requirement was never excised from the municipal bankruptcy chapter. In that
context, it was soon construed in horizontal terms.
In two municipal bankruptcy cases in the 1940s, Justice Douglas explicitly linked the
unfair discrimination requirement to equality of creditors, on each occasion citing Clarke v.
Rogers.75 In American United Mutual Life Insurance Co. v. City of Avon Park,76 the Court
invalidated a Chapter IX plan that had been approved by a substantial majority of the town’s
creditors because of the plan’s treatment of claims held by the town’s fiscal agent. Because the
fiscal agent was given a commission, it received “a special favor or inducement” not available to
other creditors, in violation of the “general rule of ‘equality between creditors,’” which “has been
embedded by Congress in Ch. IX by the express prohibition against unfair discrimination.”77 In
Mason v. Paradise Irrigation District,78 the Court concluded that the equality between creditors
principle was not violated when the Reconstruction Finance Corporation received more
favorable treatment than other bondholders.79 Justice Douglas pointed out that the
Reconstruction Finance Corporation had financed the restructuring, and that “[i]t has long been
recognized in reorganization law that those who put new money into the distressed enterprise
may be given a participation in the reorganization plan reasonably equivalent to their
contribution.”80
When Congress enacted the current Bankruptcy Code in 1978, it reintroduced unfair
discrimination into corporate reorganization.81 In addition to permitting confirmation of
reorganization plans that every class of creditors and shareholders votes to approve, Chapter 11
provides for cramdown of a plan over the objection of a dissenting class if the plan “does not
discriminate unfairly” and is “fair and equitable” with respect to the dissenting class or classes.82
The unfair discrimination requirement has been consistently construed as concerned primarily

75

228 U.S. 534 (1913).
311 U.S. 138 (1940).
77
Id. at 147 (citing Clarke v. Rogers).
78
326 U.S. 536 (1946).
79
Id. at 541 (citing Clarke v. Rogers).
80
Id. at 541-42.
81
See, e.g., Bruce A. Markell, A New Perspective on Unfair Discrimination, 72 AM. BANKR. L.J. 227, 23639 (1998)(describing the reemergence of the unfair discrimination requirement).
82
11 U.S.C. § 1129(b).
76
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with the treatment of classes of creditors with the same priority—that is, with horizontal equity,
and as reflecting the equality of creditors principle.83
***
By the middle of the twentieth century, the equality of creditors meme pervaded
bankruptcy law. It was seen as reflected in the preference provision, in the general rule that
unsecured creditors are entitled to a pro rata share of the debtor’s assets, and in the prohibition on
unfair discrimination. Courts that refuse to enforce a covenant not to compete in bankruptcy
(and commentators who advocate this position) also have pointed to the equality of creditors
norm, reasoning that the covenant would effectively pay its beneficiary in full, while other
creditors would be getting far less.84 As Justice Robert Jackson once said about the First
Amendment, if there is one polestar in the bankruptcy firmament, it is the equality of creditors
principle. It is the principal constant of American bankruptcy law, the starting point and central
theme of the bankruptcy process.
At least in theory. In practice, it can be, and is, easily evaded.

II.

Ways to Evade the “Equality of Creditors” Norm

Paul Simon once wrote a song proclaiming that “[t]here must be fifty ways to leave your
lover.”85 (“You just slip out the back, Jack,” and “Make a new plan, Stan.”)86 The equality of
creditors norm suffers from the same vulnerability as the unsuspecting lovers in the Simon song.
In current practice, the most notable feature of the equality of creditors norm is how easily a

83

See, e.g., Markell, supra note 81, at 227-28 (stating that “unfair discrimination is best viewed as a
horizontal limit on nonconsensual confirmation, in contrast to the vertical limit impose by the requirement that a
nonconsensual plan be ‘fair and equitable’”).
84
See, e.g., Jay Lawrence Westbrook, A Functional Analysis of Executory Contracts, 74 MINN. L. REV. 227,
325, 277 n. 215 (1989); National Bankruptcy Conference, Reforming the Bankruptcy Code 132
(Rev.ed.1997)(concluding that bankruptcy’s fresh start and equality of treatment for creditors objectives outweigh
any nonbankruptcy policies favoring enforcement of covenants not to compete).
85
Paul Simon, 50 Ways to Leave Your Lover, on STILL CRAZY AFTER ALL THESE YEARS (1975).
86
Id.
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debtor can evade it. Although there may not be fifty ways to sidestep the norm, the modes of
escape are quite numerous.
This part briefly chronicles five (or six) of the most common ways that the equal
treatment norm is flouted in current practice. Each is widespread, and the use of all but the first
appears to have sharply increased in recent years. Although I will speak of the debtor as the one
who is evading the equality norm, debtors often do so under direct pressure from a creditor.

A. Evading the Preference Provision
Suppose that Firm owes $50,000 to Creditor-A and also owes $50,000 to Creditor-B;
both are unsecured, but Firm would really like to favor Creditor-A. If Firm repays Creditor-A
shortly before filing for bankruptcy (or gives Creditor-A a security interest), but doesn’t repay
Creditor-B, there is of course a risk that the Trustee will successfully challenge the payment as a
preference.87 In this case, Creditor-A will be forced to disgorge the payment, putting Creditor-A
back on the same (unsecured) footing as Creditor-B, and vindicating the equality of creditors
norm. Our case would thus look a lot like Clarke.
It is at least as likely, however, that the Trustee will not recover the payment to CreditorA; that Creditor-A will, in effect, slip out the back. This can occur in several different ways. If
Firm holds off on filing for ninety-one days, its payment to Creditor-A will be outside the
preference period and thus immune from attack by the Trustee.88 Running out the clock is the
cleanest escape for Creditor-A, since it avoids any possibility of a preference action, except in
the rare case where Creditor-A might plausibly have been “in control” of Firm, which would
extend the preference period to a full year.89 Even if Firm does file for bankruptcy less than
ninety days after its payment to Creditor-A, Creditor-A may be able defend by arguing that the
payment qualifies for one of the preference safe harbors. The second of the safe harbors, which
protects payments made in the ordinary course of business,90 is particularly promising, insulating
87
See 11 U.S.C. § 547(b)(authorizing trustee to avoid payments and other transfers made within ninety days
of bankruptcy).
88
11 U.S.C. § 547(b)(4)(A)(requiring that transfer be made “on or within 90 days” before bankruptcy).
89
11 U.S.C. § 547(b)(4)(B)(one year preference period for insider); id. 101(31)(B)(iii)(defining insider of
corporation to include “person in control of the debtor”).
90
11 U.S.C. § 547(c)(2).

17

many potential preferences from avoidance. Firm may be able to supplement its defense by
invoking one or more of the other eight safe harbors as well.
The discussion thus far has assumed that Creditor-A’s claim arose from an ordinary loan
or extension of credit. If Creditor-A extended credit to Firm through a derivative contract or
repurchase agreement, the $50,000 payment—or Firm’s grant of a security interest to CreditorA—would be entirely outside of the preference system, regardless how close to bankruptcy Firm
made the $50,000 payment.91 Current bankruptcy law exempts derivatives, repos, and other
financial agreements from the preference provision altogether.92 In the weeks before Lehman
Brothers collapsed in 2008, J.P. Morgan Chase demanded and received a $5 billion payment
from Lehman, an eve-of-bankruptcy grab the enjoyed blanket protection from the preference
rules.93
From a historical perspective, these gaping holes in the Trustee’s ability to recover
preferences are ironic. In 1978, Congress completely revised the preference rule, in an effort to
makes it easier for the Trustee to retrieve pre-bankruptcy transfers.94 Yet in practice, nearly as
many eve-of-bankruptcy transfers may be immune from attack as before.
If Creditor-A receives a $50,000 payment prior to bankruptcy, the odds are quite high
that Creditor-A will be able to keep it, even if Creditor-B stands to receive far less in bankruptcy.
Neither the equality of creditors norm or the preference rules that are the norm’s principal
instantiation in bankruptcy are likely to stand in Firm’s and Creditor-A’s way.

B. Using the Executory Contract Rules to Favor a Particular Creditor
It might seem that, if Firm does not pay Creditor-A before filing for bankruptcy, equal
treatment of Creditor-A and Creditor B is much more likely. But it isn’t. Even in bankruptcy,
Firm can easily ensure that Creditor-A gets paid more than Creditor-B if it so chooses.

91
See, e.g., 11 U.S.C. § 546(e)(exempting margin or settlement payments from § 547); § 546(f)(exempting
transfers by, to, or for the benefit of repo participants); § 546(f)(exempting transfers by, to, or for the benefit of swap
participants).
92
Id.
93
See, e.g., Darrell Duffie, The Failure Mechanics of Dealer Banks, 24 J. ECON. PERSP. 51, 67-68 (2010).
94
See infra notes 148-52 and accompanying text.
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Suppose, for instance, that the $50,000 Firm owes Creditor-A is an unpaid obligation
under an ongoing contract between the two parties. Bankruptcy treats such a contract as
“executory,” and authorizes Firm to either assume or reject the contract.95 If Firm assumes the
contract, it is required to cure any defaults and pay any obligations in full;96 by contrast, if Firm
rejects the contract, any unpaid obligations under the contract give rise to an unsecured claim.97
By assuming Creditor-A’s contract, while rejecting Creditor-B’s (if it too has an executory
contract with Firm), Firm can thus arrange favorable treatment for Creditor-A.
The recent municipal bankruptcy case of Stockton, California illustrates the deviations
from equality of creditors that can be achieved by assuming an executory contract. Stockton’s
restructuring plan proposed to pay some of its bondholders less than ten cents on the dollar.
Stockton’s large amount of unfunded pension liabilities were unsecured obligations, just like its
bonds, and the bankruptcy judge strongly suggested that Stockton should restructure the
obligations.98 This might have assured a roughly comparable treatment of the two classes of
unsecured claims. But the pension liabilities arose under an employment contract that was
executory in nature. Rather than restructure the pensions, Stockton assumed the contract.99 As a
result, the city was able to pay its pension beneficiaries in full, while offering a radically smaller
recovery to the bondholders.100

C. Designating Favored Creditors as “Critical Vendors”
If Firm and Creditor-A did not have a contract, or if their contract was no longer
executory by the time Firm filed for bankruptcy, the executory contract strategy obviously would

95

11 U.S.C. § 365. According to the standard though often criticized definition, a contract is executory if the
obligations still owed by both parties under the contract are significant enough that failure by either to perform
would constitute a material breach of the contract. See Vern Countryman, Executory Contracts in Bankruptcy: Part
I, 57 MINN. L. REV. 439, 460 (1973).
96
11 U.S.C. § 365(b)(1)(requiring the debtor to cure any default and compensate the nondebtor for any actual
pecuniary loss).
97
See 11 U.S.C. § 502(g)(1)(claim arising from rejection of executory contract is treated as if it arose before
the filing of the bankruptcy petition).
98
See Mary Williams Walsh, Judge Spares Pensions in Stockton, Calif. Bankruptcy., N.Y. Times, Oct. 31,
2014, at B4 (describing bankruptcy judge’s invitation to restructure Stockton’s pensions).
99
In re City of Stockton, California, 526 B.R. 35, 36 (Bankr. E.D. CA. 2015).
100
Id.
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not be available. Firm’s trade creditors may provide goods or services on “open account,” for
instance, rather than under a longterm contract. Although Firm might need to be slightly more
creative, there still are a variety of ways to give Creditor-A more favorable treatment than
Creditor-B.101
The easiest strategy is for Firm to say that it desperately needs Creditor-A’s services and
fears that Creditor-A will stop providing them to Firm unless Firm pays the $50,000 of
prebankruptcy obligations in full. In current practice, debtor can pay the unsecured claims of its
“critical vendors” in full.102 Critical vendor treatment traditionally was viewed as a limited
exception to the equality of creditors norm.103 But its use has steadily expanded. Bankruptcy
judges rarely require a debtor to present any meaningful evidence that a supplier truly is
irreplaceable and cease doing business with the debtor unless it is paid in full.
A few years ago, Judge Easterbrook put a scare into this strategy in the Kmart case.104
Kmart claimed that 2,330 of its suppliers—with claims totaling $300 million—qualified as
critical vendors. After pointing out that the bankruptcy laws do not explicitly authorize special
treatment of critical vendors, Judge Easterbrook concluded that, even if it “allows critical
vendors in principle, preferential payments to a class of creditors are proper only if the record
shows the prospect of benefit to the other creditors. This record does not, so the critical-vendor
orders cannot stand.”105
Although the Kmart decision caused a frenzy of excitement when it appeared, and
perhaps has curbed some of the more extravagant claims about critical vendor status, debtors
continue to make generous use of critical vendor doctrine.106 If Firm singled out Creditor-A as a
critical vendor and proposed to pay its $50,000 obligation in full, a bankruptcy judge would
probably approve the critical vendor order.
101
If Creditor-A supplied goods within 20 days of bankruptcy, no ingenuity is required. In 2005, Congress
added a provision giving priority treatment to these suppliers. 11 U.S.C. § 503(b)(9). This special protection has
proven quite costly for Chapter 11 debtors in many cases.
102
See, e.g., Mark A. McDermott, Critical Vendor and Related Orders: Kmart and the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005, 14 AM. BANKR. INST. L. REV. 409, 409 (2006).
103
Critical vendor treatment is an outgrowth and expansion of the “doctrine of necessity,” which dates back to
the railroad receiverships of the late nineteenth century. See Fosdick v. Schall, 99 U.S. 235 (1878)(upholding
payment in full of key creditors).
104
Matter of Kmart Corporation, 359 F.3d 866 (7th Cir. 2004).
105
Id. at 873.
106
See, e.g., Travis N. Turner, Kmart and Beyond: A “Critical” Look at Critical Vendor Orders and the
Doctrine of Necessity, 63 WASH. & LEE L. REV. 431 (2006)(calling for a limitation on the use of the Critical
Vendor Doctrine because of excessive use).
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D. Incorporating Favored Treatment into a Sale
The fourth strategy, which is available even if Creditor-A cannot plausibly quality as a
critical vendor, is for Firm to arrange to sell its assets in a 363 sale to a buyer that is willing to
assume Firm’s obligations to Creditor-A.
The most dramatic use of the sale strategy came in the Chrysler bailout in 2009. To
rescue and restructure Chrysler, the government arranged for a sale of nearly all of Chrysler’s
assets to a newly created entity commonly known as New Chrysler.107 In addition to the $2
billion purchase price, New Chrysler agreed to pay $5.3 billion of prebankruptcy trade claims in
full, and also to give a $4.6 billion promissory note and 55% of New Chrysler’s stock to
Chrysler’s retirees.108 By including these commitments in the sales agreement, Chrysler and the
government ensured that the trade and retiree claims were paid in full, even though Chrysler’s
senior lenders and tort creditors received almost no payment for their unsecured claims.
Even prior to Chrysler, purchasers often assumed some of a debtor’s obligations in
connection with a section 363 sale. Chrysler simply took the strategy to levels that no one had
previously dared.109

E. Subverting Equality in the Reorganization Plan Itself
Finally, suppose that Firm doesn’t want to sell its assets, and none of the other three
strategies is available to it. The reorganization plan itself provides several additional
opportunities to favor Creditor-A over Creditor-B.
If Firm can find an accommodating senior creditor, Firm may be able to arrange a
“gifting” transaction as part of its reorganization plan. In a classic gifting arrangement, a senior
107
See In re Chrysler LLC, 405 B.R. 84 (Bankr. S.D.N.Y. 2009), aff’d 576 F.3f 108 (2d Cir. 2009), vacated
by 78 U.S.L.W. 3359 (Dec. 14, 2009)(describing and upholding the sale).
108
Id.
109
For an analysis and comparison to the obligations assumed in other bankruptcy sales, see Mark J. Roe &
Joo-Hee Chung, How Chrysler Differed from Prior Practice, 5 J. LEG. ANAL. 399 (2013).
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creditor agrees to cede part of its recovery to a lower priority class of claims or interests. A bank
that is owed $100,000 and claims to be fully secured might accept a $90,000 recovery, and
donate the remaining $10,000 of its recovery to one class of general creditors. Gifting figured
prominently in Detroit’s bankruptcy case. The unlimited tax GO bondholders, who argued that
their bonds were secured revenue bonds, agreed to a settlement that paid them 76 cents on the
dollar, and required them to “gift” the other 24 cents on the dollar to Detroit’s pension
beneficiaries.110
Gifting has gotten somewhat tricky in the Second and Third Circuits, thanks to a pair of
recent decisions invalidating gifting arrangements.111 Both expressed concern that the ostensible
gifts may in reality subvert bankruptcy’s priority rules and equality of creditors norm. But
bankruptcy practitioners have strongly defended gifting,112 and it remains an option in many
cases. The bankruptcy judge in the Detroit case approved the gifting features in Detroit’s debt
adjustment plan.113 Nor has gifting disappeared altogether even in the Third Circuit. In the
Armstrong World Industries case, a Delaware bankruptcy judge distinguished the troublesome
Third Circuit precedent and approved a reorganization plan that included significant gifting.114
Even if gifting isn’t available, Firm may still be able to use the reorganization process to
favor Creditor-A. Firm and its managers have broad discretion how to structure the proposed
reorganization plan. Although Creditor-A and Creditor-B are both unsecured creditors, Firm can
put them in separate classes, and it can propose to give Creditor-A’s class a bigger payout than
Creditor-B’s. This was precisely what Detroit did in its bankruptcy.115 Detroit created a class
for its pension beneficiaries, and gave them roughly 70 cents on the dollar, while offering a class
of tort creditors much less—13 cents.116 It was far from clear whether the differential treatment
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was permissible under current bankruptcy law. As discussed earlier, the “unfair discrimination”
requirement has long been thought to require that classes of unsecured creditors receive roughly
comparable treatment.117 But the bankruptcy judge in the Detroit case concluded that the test for
whether discrimination is acceptable is the bankruptcy judge’s conscience,118 thus suggesting
that the judge is under no obligation to honor the equality of creditors norm.
***
Together, these and developments enable the debtor to favor a particular creditor or group
of general creditors prior to filing for bankruptcy, and at nearly any point in the bankruptcy
case.119 Absent major adjustments to current bankruptcy doctrine, the equality of creditors norm
seems to be on the verge of disappearing altogether.
What, if anything should be done? The three most plausible answers to this question are
to do nothing, to reinvigorate the equality of creditors norm, or to abandon it. Having shown
what doing nothing looks like in this part, I consider the other alternatives in the next two.

III.

Reinvigorating the Equality of Creditors Norm
The equality of creditors norm has long been central to American bankruptcy law, as we

have seen. We should therefore begin by considering what a more robust pursuit of equality
would look like, and whether this might be an improvement on existing law. As this Part
illustrates, a few simple reforms could restore much of the vanishing equality if this were a
desirable objective. Whether reinvigorating equality really is the right objective will turn out to
be a very different question.
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A. What Might Reform Look Like?
1. Preferences
Start with preference law, the doctrine most closely associated with the equality of
creditors norm. Much of the leakage in current preference law can be traced to the
expansiveness of the safe harbor for payments made in the ordinary course of business. Once
limited to payments made within forty-five days of the extension of credit, it now has unlimited
scope.120 In addition to the absence of any temporal limitation, a creditor need only show that
the payment it received was in the ordinary course either of the industry, or of the two parties.121
The simplest way to restore the equality of creditors norm in the preference context would be to
sharply restrict the ordinary course safe harbor, or perhaps excise it altogether. If Creditor-A
could not invoke this safe harbor, it would be considerably more difficult for Firm to favor
Creditor-A by repaying it on the eve of bankruptcy.
The other glaring intrusion on equality of creditors is the special treatment of derivatives
and other financial contracts.122 If Firm and Creditor-A have structured their transaction as a
derivative, payments to Creditor-A are entirely exempt from the preference rules. Reversing this
special treatment would further reinvigorate the equality of creditors norm.
These two adjustments would restore much of the lost equality in the preference context.
Bankruptcy courts could play a small role in restoring creditor equality by construing each of the
intrusions narrowly.123 But the preference inequality has a statutory basis. A more complete
restoration of creditor equality would therefore require amendments to the Bankruptcy Code.
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2. Executory contracts

As with preferences, Firm’s ability to favor Creditor-A by assuming the parties’
executory contract comes from the bankruptcy statute itself, and therefore would require a
statutory fix. But the fix is remarkably simple: all Congress would need to do is amend the
executory contract provision to require that any unpaid, prebankruptcy obligations be treated as
unsecured obligations in all cases—regardless, that is, whether or not Firm assumes the
executory contract.124 If Firm assumed Creditor A’s contract, Firm would commit to fulfill any
future obligations under the contract, but the $50,000 of prebankruptcy obligations would be
treated as a general unsecured claim, just as with Creditor-B. This simple fix would not put
Creditor-A and Creditor-B in precisely the same place. Their post-petition status would be
different, since Firm’s post-petition obligations to Creditor-A would be treated as administrative
expenses and given priority status.125 But it would eliminate much of the disparity in their
treatment.126

3. The other departures from equality
Each of the other intrusions on creditor equality could be remedied without formally
amending the bankruptcy laws.127 Courts gaveth critical vendor doctrine, and courts could taketh
it away. Judge Easterbrook’s Kmart decision laid the groundwork for just such a retrenchment.
The debtor would not be required to cease dealing with its key suppliers, and it could pay them
124
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debtor’s obligation to cure any defaults and to provide adequate assurance of future performance does not apply to
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in full for postpetition deliveries, but the court would require that unpaid prebankruptcy
obligations be given the same treatment as other general unsecured claims.
Protecting the equality of creditors principle in the context of a sale would be slightly
more complicated, given the presence of a third party that theoretically is making an independent
judgement whether to repay some of the debtor’s pre-bankruptcy obligations. If a third party that
purchases Firm’s assets also decides to repay Creditor-A entirely outside the bankruptcy process,
this is arguably is not a concern of bankruptcy.128 Creditor equality requires only that Creditor-A
and Creditor-B receive comparable treatment in bankruptcy. The problem comes when the asset
purchase and payment of Creditor-A appear to be connected, and are in effect an ad hoc
reorganization plan.129 This concern is especially acute if the cost of paying Creditor-A’s claim
is treated as part of buyer’s purchase price. But the special treatment of a favored creditor may
be an implicit part of the bid, even if it is not included in the formal purchase price.
Two adjustments might strengthen creditor equality. The first is to consider only the cash
(or credit bid) portion of a buyer’s bid in determining the amount of the bid.130 If Firm receives
two bids for its assets, the higher cash bid would prevail, even if an alternative bid might be
higher if debt assumption were treated as part of the bid. The second is to ensure a robust market
check by minimizing the obstacles to making a bid.131 Neither would directly assure equal
treatment, but both would reduce the likelihood of deviations.
The final intrusion on creditor equality—differential treatment of different classes of
unsecured creditors—also can be prevented without amending the Bankruptcy Code. Courts
could simply interpret the “unfair discrimination” requirement stringently, casting a skeptical eye
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on classification schemes that call for divergent treatment of otherwise similar classes of
creditors.132

B. The Implications of Greater (or Lesser) Equality

The discussion to this point has shown that if courts and Congress were motivated to do
so, they could easily reinvigorate the equality of creditors norm. Debtors and other parties
probably would still manage to evade the equality norm on occasion, but the changes described
in the last section would ensure much more robust adherence to the norm. Is this the way
forward? Is greater creditor equality preferable to the landscape that characterizes current
bankruptcy practice?
I’m not so sure.
The first thing to note is that there’s nothing inherently problematic about giving one
creditor more favorable treatment than another in bankruptcy if the special treatment is fully
disclosed in advance. As long as creditors know where they stand, a disfavored creditor will
simply take its expected bankruptcy treatment into account when it makes its initial loan to the
debtor.133 From an ex ante perspective, the disfavored creditor is no worse off than the favored
creditor. In some contexts, it may be more problematic not to provide differential treatment.134
Nor are deviations from equal treatment ethically charged, as they are in other contexts. The
deviations are not used to discriminate on the basis of race or gender, for instance. To the
contrary, they sometimes favor more vulnerable creditors, such as pension beneficiaries. We
cannot simply assume that failures to honor creditor equality are pernicious.
Second, while some of the equality-enhancing strategies might improve current
bankruptcy law, others would not. As discussed in the next Part, tighter restrictions on sales
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might be beneficial. The implications of the other reforms are more mixed, however, and with
preference law, the doctrine with which creditor equality is most closely associated and from
which it emerged, a shift to true creditor equality would make bankruptcy law worse, not better.
In bankruptcy, equality is not everything it’s imagined to be.

IV. Rethinking the Equality of Creditors Norm
The absence of an obvious benefit from increasing equality, and the normatively mixed
results of moving in this direction, suggest that we cannot simply assume that the equality norm
is desirable. As we consider the equality-enhancing strategies more closely, we will find that it
is not.

A. Equality’s Original Home: The Preference Provision
Start with the prohibition on preferences, the context where the equality norm first arose.
As noted in the last part, the best way to realign preference law with the equality of creditors
norm would be simply to remove the ordinary course safe harbor.135 Other safe harbors can be
reconciled with equality of creditors; ordinary course, much less so. If a company falls into
financial distress after previously having paid all of its creditors in a timely fashion, and decides
to stop paying all but one of its creditors, the favored creditor’s treatment clearly violates the
equality of creditor norm but the creditor is likely to come squarely within the ordinary course
safe harbor.136
In addition to moving preference law much closer to the equality of creditors norm,
removing the ordinary course safe harbor would reduce the litigation costs of preference
avoidance actions. Creditors that have received prebankruptcy transfers regularly invoke the
ordinary course safe harbor in their defense.137 The defense often succeeds, and the need to
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show that a payment was not given in the ordinary course imposes significant costs even when
the trustee eventually prevails.138 The sharp reduction in the cost of avoiding preferential
transfers would be a major benefit of promoting equality of creditors by removing the ordinary
course safe harbor.
Removing the most frequently invoked safe harbor is not the only way to reduce the costs
of preference litigation, however. The same benefit could be achieved in precisely the opposite
way, by curtailing the preference provision or even deleting it altogether. Is an expanded
preference provision superior to no provision at all?
In the nineteenth or early twentieth century, the answer to this question might well have
been yes. In the absence of preference law, out-of-state creditors faced a significant risk that the
debtor would favor some creditors—often family members, relatives, or other local creditors-over others if it fell into financial distress.139 By the time the disfavored creditor realized that a
once viable business was in swift decline, it might have been too late. This, at least, was the risk
that creditors and their advocates repeatedly pointed to when they argued for a robust preference
law.140 This suggests that preference law might have diminished creditors’ need to take costly
precautions.
Over the course of the twentieth century, a series of developments significantly reduced a
potentially disfavored creditor’s risk, and thus the need for the preference law. The first was that
improvements in information technology made it less likely that creditors would be taken by
surprise by a debtor’s financial distress. Improved oversight by financial reporting services like
Dun & Bradstreet provided better and more timely information than had been available in the
past.141
Second, and most important, the distinction between local and out-of-state creditors
diminished in significance. Bankruptcy itself contributed to this shift. Because bankruptcy
courts had nationwide jurisdiction, a financially distressed debtor could not long pay local
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creditors and then flee.142 Gone are the days when local courthouse clerks stamped GTT—
“Gone to Texas”—on pleadings filed by creditors whose debtors had left the state.143
Finally, the expansion and systemization of the law of secured credit made it easier to
create and perfect a security interest. In the nineteenth century, a creditor often could not take a
security interest unless it took possession of the collateral, and some kinds of assets such as
accounts receivable were difficult to secure.144 Requiring a debtor to provide collateral thus
became a genuine option for a broader range of creditors who might otherwise have been
vulnerable in the event of financial distress.
I do not mean to suggest that financially distressed debtors no longer pay favored
creditors, thus leaving fewer assets available for disfavored creditors. The laws of human nature
have not been repealed. Business owners sometimes are tempted to repay loans from family
members, or repay themselves, shortly before their business fails. But this problem could be
addressed by a targeted rule prohibiting self-dealing, much as the duty of loyalty does in
corporate law,145 rather than a broad preference provision that purports to promote equality of
creditors.146
If preference law served another function, in addition to policing self-dealing, a broader
prohibition on preferences might be justified. The traditional explanation for preference law
does indeed have a second theme: preserving the value of a troubled debtor’s assets by
discouraging a race to the courthouse.147 Because payments made to, or liens obtained by, a
creditor shortly before bankruptcy can be retrieved by the trustee, the reasoning goes, creditors
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will be less likely to grab assets, thus making it more likely that the parties can reach a collective,
value preserving solution to the debtor’s financial distress.
The first thing to note about the “grab race” justification for preference law is that it has
very little to do with the equality norm.148 The argument contends that the preference prohibition
discourages creditors from destroying the going concern value of a debtor’s assets in their rush to
collect what they are owed. According to this rationale, the virtue of preference law is that it
maximizes the value of the debtor’s assets. Equality, which is concerned with how the assets are
distributed, is at most an accidental byproduct.
If the “grab race” rationale for preference law were compelling, the equality norm would
be irrelevant rather than counterproductive in this context. But the “grab race” rationale is
deeply flawed. With the earliest bankruptcy laws, the preference prohibition did play at least a
limited role in discouraging a race to the courthouse. The early laws did not explicitly impose an
automatic stay on creditor collection efforts at the time a bankruptcy petition was filed.149 A
creditor theoretically could ignore the bankruptcy proceeding, and continue to try to collect what
it was owed. In Ex parte Foster, Justice Story, sitting as a circuit court judge, ruled that the
preference provision in the 1841 Act voided the pre-judgment attachment obtained by a creditor
that continued to pursue its state law action after the bankruptcy filing.150 In this context,
preference law served as a substitute for a stay on enforcement.
Preference law is highly unlikely to discourage grabs more generally, however. Because
the worst that can happen to a creditor who receives a potentially preferential payment is being
asked to give it back, creditors have very little incentive to refrain from collecting.151 A creditor
who pursues a prebankruptcy payment will not be able to recover its litigation and other
collection expenses if the payment is later avoided as a preference. But this is the only
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significant cost.152 And if the debtor does not file for bankruptcy for more than ninety days or
the creditor can invoke a safe harbor, the creditor will be able to keep the full payment, rather
than waiting for its pro rata share of a subsequent bankruptcy distribution.
To be sure, it would not be hard to give the preference provision real teeth. Lawmakers
need only include a stiff penalty on top of the requirement that a favored creditor disgorge the
preference.153 But this option has never been seriously considered-- probably because creditors
have a legal and moral entitlement to be repaid, and in that sense are not doing anything wrong
when they attempt to collect on the eve of bankruptcy.154
If preference avoidance should be limited to self-dealing transactions, as I have argued,
the equality norm appears to have played a pernicious role in the twentieth century evolution of
preference law. The early preference provisions functioned very much like a ban on self-dealing.
Under the original version of the 1898 provision, the trustee could avoid preferential transfers
that occurred less than four months before bankruptcy, but only if the trustee could show that the
beneficiary “had reasonable cause to believe that it was intended thereby to give a preference.”155
This requirement was softened in 1910, and then amended in 1938 to require only that the trustee
show that the beneficiary had “reasonable cause to believe that the debtor is insolvent.”156 Even
under the more relaxed standard that emerged, the trustee would fare better in preference actions
against insiders than with outside creditors, because it was much easier for the trustee to show
insiders knew the debtor was insolvent.
In the debates that led to the 1978 Code, these earlier provisions were condemned as
failing to live up to the equal treatment objective. A House subcommittee report was particularly
pointed in its condemnation. A “creditor’s state of mind has nothing whatsoever to do with the
policy of equality of distribution,” the report’s drafters wrote, “and whether or not he knows of
the debtor’s insolvency does little to comfort other creditors similarly situated who will receive
that much less from the debtor’s estate as a result of the prebankruptcy transfer to the preferred
creditor.”157 Whatever arguments might be marshalled in support of the existing provision were
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trumped, the drafters believed, by these equality concerns. “To argue that the creditor’s state of
mind is an important element of a preference and that creditors should not be required to
disgorge what they took in supposed innocence,” they insisted, “is to ignore the strong
bankruptcy policy of equality among creditors.”158 Other proponents of a broader preference
provision made similar arguments.159 As a result, Congress adopted the current presumption that
every eve-of-bankruptcy transfer to an unsecured creditor should be avoidable as a preference.160
Notice the perverse effect of the equality norm in this context. Equality of creditors was
the inspiration for the current, deeply flawed preference provision. If the equality of creditors
principle were not so entrenched in bankruptcy mythology, the preference provision might be
limited to its proper domain, policing self-dealing. But the equality of creditors norm continues
to prop up a doctrine long after its significance has withered away.161

B. Moving Beyond Equality: Sales and Other Issues

Although preference law was the original home of the equality of creditors norm, the
prohibition on preferences had a shifting and idiosyncratic history in America. Perhaps, one
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might think, the “equality is equity” principle plays a more central and necessary role in the other
doctrinal contexts where it is proclaimed. In this section, I more briefly revisit each of these
other contexts we have considered. In none of them is the equality norm necessary, or even
helpful.
1. Tweaking the treatment of executory contracts
After preferences, executory contracts are the context where the equality norm seems
most likely to play an essential role. Commentators frequently point to equality of creditors as
the principle on which the current rule is based.162 If the debtor rejects an executory contract, the
Bankruptcy Code characterizes the non-debtor’s damages claim as a general unsecured
obligation, thus giving it the same status as unsecured claims that arose prior to the bankruptcy
filing.163 This treatment is often described as promoting, and as dictated by, the equality of
creditors objective.164
The problem identified earlier—debtors thwarting the equality norm by assuming the
contract of a favored creditor—complicates but does not by itself undermine the conventional
understanding of executory contracts. Although bankruptcy’s treatment of rejection accords with
equality of creditors, the reasoning might go, its handling of assumption does not. By treating
the prepetition obligations of a contract that the debtor assumes as unsecured rather than priority
claims,165 lawmakers could curb debtors’ use of assumption to give better treatment to favored
creditors, and more fully align the executory contract provision with the equality of creditors
norm.166
Yet even here, equality of creditors is a loose and potentially misleading description of
the concern. Promising a higher payout to pension beneficiaries than to bondholders, as several
municipal debtors have done, is not inherently problematic. Their claims are somewhat

162

See, e.g., Westbrook, supra note 84, at 252 (stating that the principle of “equality of distribution” justifies
the trustee’s special rejection powers under § 365).
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11 U.S.C. § 365(g)(dictating that rejection of an executory contract be treated as if the rejection occurred
immediately prior to the bankruptcy case).
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See, e.g., Andrew, supra note 126, at 924 (noting the equality consideration and questioning its application
to specific performance rights).
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Recall that the debtor is required to cure any defaults and provide assurance of performance when it
assumes a contract. 11 U.S.C. § 365(b). These obligations are treated as administrative expenses that must be paid
in full.
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As noted earlier, this adjustment would depart from the historical contours of equality of creditors in this
context. See supra note 126.
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different, and one can easily imagine rationales for favoring the pension beneficiaries.167 The
real problem was that the debtor’s ability to assume its contract to the pensioners functioned as a
hidden priority—a “secret lien”-- confounding the bondholders’ expectations.168
Three decades ago, Alan Schwartz pointed out that secret liens are not always as serious a
problem as critics assume.169 If a creditor can determine through ordinary diligence whether
other creditors with superior priority exist, he argued, the fact that the superior creditor has not
filed notice of its interest is not problematic.170 The secret lien problem with executory contracts
is much more intractable than the secret liens Schwartz has in mind. Under Schwartz’s proposed
scheme, first in time creditors would take priority over subsequent creditors, even if the earlier
creditor were unsecured and had not filed a public financing statement.171 Schwartz envisioned
that subsequent creditors could discover any existing creditors by reviewing the debtor’s audited
financial statements or tax records.172 With executory contracts, by contrast, it is impossible to
know whether a particular creditor will be favored, because the creditor’s status is not
determined ex ante. The debtor makes its assumption or rejection decision after it files for
bankruptcy. This is a far more serious secret lien issue.
A true secret lien imposes several potentially serious costs. The most obvious is the cost
of uncertainty. A creditor that does not know what its status will be in the event of bankruptcy
will need to assume that its recovery may be subordinated to that of other creditors.173 Creditors
may also take costly measures that will make them seem more essential to the debtor, and thus
more likely to receive favored treatment in bankruptcy. In each instance, creditors may adjust
the terms of the credit they extend, passing the costs on to debtors and increasing the debtor’s
cost of credit.174
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This is especially true in the municipal bankruptcy context, since cuts in pension beneficiaries’
entitlements could lead to greater social costs in the future if the lower pension benefits are not sufficient to live on.
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For discussion of secret lien problems, see, e.g., Douglas G. Baird, Notice Filing and the Problem of
Ostensible Ownership, 12 J. LEG. STUD. 53 (1983).
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Alan Schwartz, A Theory of Loan Priorities, 18 J. LEG. STUD. 209, 219-222 (1989).
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Id. at 220.
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Id. at 219 (calling this a “true first-in-time rule”).
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Id. at 220-21.
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For a similar argument, see Roe & Tung, supra note 10, at 1273. Henry Hansmann and Reinier Kraakman
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of Organizational Law, 110 YALE L.J. 387 (2000).
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Fried, supra note 133.
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The relationship between equality and these concerns is accidental at best. Changing the
treatment of the prepetition obligations of an executory contract is one possible solution, but one
could also solve the problem by giving explicit priority status to pension obligations, as Congress
has done with a variety of other obligations.175 This solution would not accord with the equality
of creditors norm, but it would address the real underlying problem—the distorting effect of
secret liens.
With another executory contract issue, the equality norm is even more problematic.
Several commentators have pointed out that treating the nondebtor’s damages claim as an
unsecured obligation when the debtor rejects an executory contract can give the debtor too great
an incentive to reject.176 The estate only bears a portion of the cost of rejection, since it
invariably will pay unsecured creditors less than the full amount of their claims. The more
deeply insolvent the debtor is, the greater its incentive to reject will be, even if rejection imposes
substantial costs on the nondebtor.177 George Triantis proposed that the damages claim be
treated as an administrative expense when the debtor rejects a contract, to assure that the debtor
fully internalized the cost of rejection.178 Jesse Fried offered a series of other possible
correctives, including adjustments to the contract purchase price and a variation on the
administrative expense proposal.179
Both Triantis and Fried noted that equality of creditors is considered to be a central
principle in the treatment of executory contracts.180 But both left it behind as they analyzed the
distortions created by the current rule and potential responses to the distortion.181 They were
175

If equality of creditors were the truly the key objective, by contrast, all obligations under the contract,
including post petition obligations, arguably should be treated as unsecured, at least during the bankruptcy case.
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George G. Triantis, The Effects of Insolvency and Bankruptcy on Contract Performance and Adjustment,
43 U. TORONTO L.J. 679 (1993); Jesse M. Fried, Executory Contracts and Performance Decisions in Bankruptcy,
46 DUKE L.J. 517 (1996).
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Triantis, supra note 176, at 710; Fried, supra note 176, at 532.
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Triantis, supra note 176, at 697, 710.
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Fried, supra note 176, at 550-566 (proposing a Ratable Damages/Adjusted Price approach that would
adjust the contract price downward in an amount reflecting the expected writedown on an unsecured claim equal to
the nondebtor’s damages claim; a No Damages/Adjusted Price approach that would not pay the nondebtor any
damages if the contract were rejected and pay only the nondebtor’s expected cost if the contract were assumed; and
a Modified Expectation Damages approach that would give the nondebtor a specified percentage of the contract
price and make adjustments as necessary to assure compensate either party for losses incurred under the altered
contract).
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In his classic functional account of executory contracts, by contrast, Jay Westbrook treated the equality
principle as creating a strong presumption against any deviation from the existing rule that the non-debtor receives
only an unsecured claim if the debtor rejects a contract. See, e.g., Westbrook, supra note 84, at 256 (concluding that
permitting a non-debtor to receive specific performance “would seriously violate the equality principle”).
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right to set equality of creditors to the side. Clinging to the equality norm would further entrench
the distortion—and in fact, may well have done this under current law.182 The real problem is
that the current rule has a socially inefficient spillover effect. The benefits to the debtor of
rejecting a contract may be less than the costs to the nondebtor of the rejection, but the current
rule does not give the debtor an incentive to take the costs into account.183
With executory contracts, an issue where the equality norm has seemed most important, it
is anything but. The equality norm provides a distorted picture of the purpose of the provision,
and it distracts attention from the real issues raised by the current rule.

2. Clarifying critical vendor doctrine
As with executory contracts, the central concern with critical vendor doctrine is that it
functions as a hidden priority or secret lien. Nothing in the Bankruptcy Code identifies some
creditors as deserving critical vendor treatment; the decision which creditors to designate as
critical is made by the debtor after filing for bankruptcy. The lien is not entirely hidden. In
many large cases, other creditors could make an educated guess as to some of the critical
vendors. In a carmaker bankruptcy, suppliers of parts are obvious candidates, given that many
have developed in tandem with the carmaker.184 But others will not be so easy to predict: some
debtors define critical vendor very broadly, others more narrowly.185
It is possible that critical vendor doctrine is justifiable, at least with some vendors, despite
the secret lien problem. If some vendors truly would refuse service if they were not paid in full,
and if these vendors cannot realistically be replaced, courts perhaps should permit payments to
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Courts have occasionally denied debtors’ request to reject contracts where rejection appears to be socially
problematic, but these cases are uncommon. For discussion, see Fried, supra note 176, at 40-44 (describing and
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critical vendors.186 If the threats to cut off service are not credible, by contrast, courts should not
permit the payments.187 Either way, the equality norm is once again irrelevant to the analysis.
Here and elsewhere, it is tempting to try to resuscitate the equality norm by saying that
lawmakers and courts should promote equality of creditors unless the benefits of equality are
outweighed by another important bankruptcy objective. With critical vendor doctrine, if we
conclude that vendor’s threat is credible, we could justify this in equality terms by arguing that
the threat is unrelated to the vendor’s prepetition claim—it is a precondition for future service—
and thus does not implicate equality of creditors.188 Allowing the payment under these
circumstances would maximize the value of the debtor’s assets. But if we conclude that the
threat is not credible, the reasoning might go, we would revert to the equality of creditors
baseline. The problem with this reasoning is that equality of creditors is not doing any work. It
is unnecessary to the analysis, which turns entirely on the question whether allowing critical
vendor status will maximize the value of the debtor’s estate.

3. Policing unusual 363 sales
A sale by the debtor of most or all of its assets also can create a secret lien (or hidden
priority), in much the same fashion as with critical vendor doctrine. Suppose the debtor proposes
to sell nearly all of its assets to a buyer for $2 billion, and the buyer signals its intention to pay
two classes of junior creditors in full, as in the Chrysler bankruptcy. If a class of senior creditors
will receive the $2 billion as payment on its $6.9 billion of debt, but will not receive anything
else, the seniors may object they have been displaced by a secret lien. Classes of junior creditors
whom the buyer does not offer to pay may raise similar objections.
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Based on these facts alone, we cannot immediately determine whether the disfavored
creditors’ objections are legitimate. The introduction of an additional party—the buyer—into the
equation adds a new complexity. So long as the buyer purchases the assets legitimately, nothing
precludes it from paying some of the debts owed to former creditors. In the Chrysler example, if
the assets were worth $2 billion or less, the senior creditors got what they were entitled to.189 If
the assets were worth more than $2 billion, by contrast, the disfavored creditors had a real
grievance. A portion of the purchase price may actually have consisted of value the seniors
should have received, but which went to the favored creditors instead.
The strategies described earlier would help distinguish between these two possibilities.
Courts could limit the use of buyer protections that discourage other potential bids, and they
could consider only the amount of a buyer’s cash bid (or credit bid) when selecting a winning
bid.190 Once again, the equality of creditors principle does not add anything to this analysis. The
principal concern is disguised priorities and the inefficiencies they can cause.

4. Unfair discrimination
The final set of strategies for favoring one group of creditors over others—gifting
transactions and disproportionate payouts under a plan— is in some respects the most subtle.
The other strategies often pay a favored creditor in full, while leaving other creditors with little
or nothing. Gifting and discriminatory payouts rarely distinguish so sharply. They usually give
favored creditors somewhat more and disfavored creditors somewhat less. Pension creditors
received at least 60-70% of their claims in the Detroit bankruptcy, for example, whereas other
creditors were given far less.191
Notice that classification itself—the debtor’s or plan proponent’s authority to place
creditors with equal priority in different classes192—is in a sense a rejection of the equality of
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creditors principle. If equality of creditors were the principal objective, all unsecured claims
would be put in the same class, as was done under the early American bankruptcy laws.
Differential payouts arise only because the debtor or other proponent of a reorganization plan is
permitted to place general unsecured claims in different classes.
Rather than equality, the real concern once again is the risk of secret liens. A
reorganization plan that offers one class of general creditors considerably more than another
gives a partial priority or partial lien to one group of creditors. Partial priorities are a familiar
feature of the Bankruptcy Code.193 The key difference is that the partial priorities in the Code
are explicit, whereas the implicit lien created by differential payouts is a secret lien whose
contours are not known when the debtor or other plan proponent proposes a reorganization plan.
The secret lien problem could be addressed in either of two ways. The first is to interpret
the unfair discrimination requirement strictly, and to forbid any significant deviations in the
payouts of two classes of general creditors.194 Under this approach, a debtor might be permitted
to offer a different kind of payment to different classes of creditors—cash and debt to one, for
instance, and stock to another. But the value of the expected payout would need to be very
similar.195 Otherwise, the favored class would benefit from a hidden priority or secret lien.
Under the second approach, courts would look more favorably on differential payouts, but they
would uphold the proposed treatment only if they debtor could show that the favored class could
expect favored treatment outside of bankruptcy.196 The priority is not hidden, according to this
logic, because the parties would have reason to expect that pension claims would receive a
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higher payout than bonds.197 Neither approach is perfect, but both would counteract the secret
lien problem.198
In theory, the equality norm could be used as a supplemental principle, guiding the
inquiry. The stricter approach could be viewed as a rules-based equality perspective, for
instance, and the more flexible approach as allowing deviations where the creditors are not truly
similarly situated. But equality language is an awkward fit. Equality language is most
compelling when it draws attention to discrimination against a vulnerable and disfavored class,
as with the classic Equal Protection Clause cases. With unfair discrimination, as with the
preference context in which the equality norm first emerged, the creditors crying out for help are
powerful creditors (such as bondholders, in the Detroit bankruptcy) rather than weak ones.
Although equality language certainly can be used by the comparatively well off,199 this is not its
natural habitat.
Equality language also does not lend itself well to the kinds of comparative judgments
courts make with unfair discrimination, especially in the bankruptcy context. Equality tends to
be either/or: the court determines whether two creditors are similarly situated, and if they are, it
insists that they be given the same treatment.200 Unfair discrimination is more incremental. It
does not call for absolutely equivalent treatment, just treatment that does not unduly favor or
disfavor a particular class of creditors vis-à-vis other creditors with the same priority.201 The
terms “fairness” and “unfair discrimination” nicely capture the relevant concerns. Equality of
creditors does not.
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C.

Equality of Creditors in Consumer Bankruptcy or Liquidation

My focus in this Part (and the last) has been on the role of the equality norm in Chapter
11 cases. We cannot fully dismiss the equality of creditors norm without briefly considering its
implications for two contexts that more closely fit the original habitat of the equality norm,
consumer bankruptcy and Chapter 7 liquidation. If equality of creditors figured more
prominently in either of these contexts, its function would be far more limited than the
conventional wisdom implies, but still vital.

1. Equality in consumer bankruptcy
From a historical perspective, the possibility that equality might matter more in consumer
bankruptcy than in corporate cases is not far-fetched. Although the earliest bankruptcy laws
were restricted to merchants and traders, these debtors were usually individuals and partnerships.
Starting in 1841, consumer debtors could file for bankruptcy even if they were not merchants or
traders.202 Like the early consumer bankruptcy cases, the two-thirds of today’s consumer cases
filed under Chapter 7 fit the pattern from which the equality norm arose: the debtor turns any
assets over to the court so that the assets can be sold and the proceeds distributed to creditors,
and the debtor is then given a discharge.203
In theory, most consumer cases thus hew closely to the equality of creditors norm, with
general creditors each receiving a portion of the payout. The problem is that the payout is zero.
Because most consumer debtors do not have any nonexempt, unencumbered assets, general
creditors often do not receive a recovery.204 Equality of creditors has little meaning when
creditors are not receiving any recovery at all.
Moreover, and at least as important, equality of creditors is entirely unhelpful when
issues do arise. Perhaps the best illustration is the treatment of covenants not to compete—a
debtor’s contractual promise not to engage in business activities that compete with her employer
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after their contract is terminated-- since this issue is often characterized as raising equality of
creditors concerns.205 Courts have wrestled with the question whether a debtor must comply
with a covenant not to compete that would be enforceable under state law, or whether the
debtor’s obligations should been treated as a claim that can be discharged.206 The equality norm
is sometimes viewed as suggesting that the debtor should not (or should rarely) be bound by a
covenant not to compete.207 The non-debtor should be treated like other general creditors, the
reasoning goes, and given an unsecured claim rather than specific enforcement of the covenant.
In reality, however, the equality norm is irrelevant to the analysis. From a policy
perspective, covenants not to compete lie at the intersection between two key bankruptcy
principles that do matter, the fresh start208 and the commitment to honoring state law entitlements
wherever possible.209 Declining to specifically enforce a covenant not to compete strengthens
the fresh start by removing constraints on the debtor’s ability to earn a living in the future,
whereas specific enforcement more closely replicates the parties’ respective rights outside of
bankruptcy.210 Even here, the equality norm is unhelpful and unnecessary to the analysis.211

2. Equality in Chapter 7 liquidation
Like consumer bankruptcy, Chapter 7 liquidation cases much more closely resemble the
conception of bankruptcy that gave rise to the equality creditors norm than most Chapter 11
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cases do. When a debtor files for Chapter 7, a trustee is appointed.212 The trustee sells the
debtor’s assets and distributes the assets to creditors.213
If there were a place where equality might continue to thrive, Chapter 7 does appear to be
the most likely candidate. Several of the principal deviations from equality, such as critical
vendor doctrine and sales that favor some creditors over others, play much less of a role when a
business is being liquidated by a third party such as a trustee. And general creditors do
sometimes receive at least a limited recovery in business cases resolved under Chapter 7. It is
not hard to imagine a process where the debtor’s assets are sold and the proceeds distributed in
accordance with the equality norm.
Even, here, however, the equality norm is obsolete. One problem with retaining the
equality norm in Chapter 7 is that distinctions between Chapter 7 and Chapter 11 would create
serious frictions. If an equality-based preference rule were retained in Chapter 7, for instance,
but not in Chapter 11, some creditors might do better and others worse in Chapter 7, which
would invite unproductive fights over converting from Chapter 11 to Chapter 7, particularly in
cases that result in a liquidation of the debtor’s assets in Chapter 11.214
In addition, today’s Chapter 7 cases look very different from the nineteenth century
vision of creditor equality, which imagined that most or all of a debtor’s creditors would be
general creditors—all with the same priority—and each would receive a pro rata share of the
proceeds of the debtor’s assets. To the extent there are unencumbered assets in a modern
Chapter 7 case, the assets are rarely distributed equally. The largest creditor is often the Internal
Revenue Service, which enjoys a priority over other general creditors.215 Other creditors may
also claim a priority. The actual distribution deviates quite markedly from the equality of
creditors vision. If lawmakers were committed to equality of creditors in Chapter 7, they would
need to significantly alter its structure. But there is no good reason to do so.
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D.

Pari Passu Treatment: The Last Redoubt of Equality of Creditors?

As we have seen, the equality norm is either perverse or unnecessary in every context
where it is thought to hold sway. Equality of creditors does seem to have one last redoubt,
however: the requirement that each creditor within a particular class of claims or interests be
given the same (“pari passu”) treatment.216 Surely, one might assume, equality of creditors is
still essential within classes of creditors.
Before we address the question directly, it is worth noting how tiny a plot of ground this
is. The Bankruptcy Code itself removes numerous general creditors from the pool by giving
them special priority,217 thus largely abandoning the old assumption that a debtor’s general
creditors would all receive the same pro rata payment. The debtor itself can remove still more
claims by assuming the creditors’ contracts or putting them in a separate class and giving that
class a more favorable payout,218 as we have seen. Only the claims that are left are subject to the
equal treatment rule.219
Even within a class of claims, the Bankruptcy Code does not require that the creditors be
given identical treatment. The Code’s pari passu requirement explicitly allows for differential
treatment, so long as the holder of a claim accepts this treatment.220 Chapter 11 debtors
frequently take advantage of this flexibility, offering creditors in a particular class of claims two
or more options, such as a choice between a cash payout and a different debt payout.221 Nor are
the options simply two different forms of the same payout. Often the value of the options is
discernibly different. Equal treatment does not hold sway at all.
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In recent cases, debtors have taken this disparate treatment even further, through the use
of restructuring support agreements.222 In a restructuring support agreement, a creditor or group
of creditors agrees to support a debtor’s reorganization plan in return for specified
concessions.223 These concessions may be given to some members of a class of creditors but not
others. In the Caesars bankruptcy, for instance, the non-debtor parent corporation of the debtor
agreed to pay a fee to creditors that signed the restructuring support agreement.224 Creditors who
declined to sign the agreement would not be given the fee and thus would receive a markedly
lower payout than creditors who signed.225
There are reasons for concern about the rising use of restructuring support agreements,
but the equality of creditors norm provides is completely unhelpful in identifying and addressing
them. The real issues are self-dealing and the risk that silencing a group of potentially active
creditors will undermine the reorganization process, leading to inefficient reorganization
outcomes.226 The equality norm is a poor proxy for these concerns.227
Even within a particular class of claims—the small pool that remains after priorities are
carved out and other general claims are put in separate classes—equality is fleeting. This is yet
another sign that the key principles lie elsewhere.228
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V. Is Anything Left for Equality?

Although most critics of the Peter Westen article referenced in my title acknowledged the
force of some of his arguments,229 they insisted that equality nevertheless plays an essential role
in American law.230 Perhaps the same is true here. Might equality serve a desirable function that
I have not yet considered, as seems to be the case in other contexts? I will answer that question
in two steps: first by briefly surveying some of the proposed benefits of equality arguments; and
then by considering whether they apply in the bankruptcy context.

A. The Role of an Equality Concept
While recognizing that equality relies on other principles for its content,231 Westen’s
critics insisted that the equality language nevertheless makes at least three crucial contributions
that would be lost if the norm were jettisoned.232 First, equality has a moral dimension that is
distinct from other concepts, such as justice or rights. The concept of equality “tells us that
different treatment of people does matter,” and it “forces us to consider how society treats people
in relation to one another.”233
Second, the equality norm creates a beneficial presumption against differential treatment.
By introducing an expectation that people should be treated in roughly the same way, equality
“puts the burden of proof on those who wish to impose differences in treatment,”234 thus assuring
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that equality prevails unless there are good reasons for deviation. The principal beneficiaries of
the equality presumption are the powerless. “A presumption of like rather than unlike
treatment,” as the same advocate puts it, “requires the dominant group to live by its own rules.
No other principle so systematically and comprehensively restrains the abuse of political
power.”235
The third contribution is rhetorical. Equality language has an emotional resonance that
can shape our response to particular issues. Although it was only one of many contributing
factors, the language of “marriage equality” seems to have played an important role in the
startlingly rapid shift in American culture from rejection to embrace of same sex marriage.236
Equality arguments have a rhetorical power and cultural resonance that cannot easily be
replicated by appeals to other values.

B. The Bankruptcy Contrast
Outside of bankruptcy, many find these and other arguments in favor of the equality
principle persuasive. Yet whatever purchase these considerations have elsewhere, the benefits
completely disappear in the bankruptcy context. In bankruptcy, the equality norm has all of the
downsides that equality has elsewhere, with none of its ostensible virtues.
Start with equality’s moral injunction that “different treatment of people does matter.”237
This lesson quickly becomes muddled if we try to apply it in bankruptcy. One problem is that
the boundaries between those who are favored and those who are not are far less stable in
bankruptcy than elsewhere. With race, sex or sexual orientation discrimination, the categories
are fairly clear. The pursuit of equality is designed to ensure that individuals are treated on their
own merits, rather than being favored or disfavored because of their race or other group
characteristics. In the late nineteenth century, it might have been possible to speak in vaguely
similar terms about the implications of equality in bankruptcy. Debtors often favored, or were
thought to favor, family members and other local creditors at the expense of out-of-state
235
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creditors. Equal treatment might ensure that debtors could not systemically favor local creditors
over distant ones. A century and more later, these categories no longer exist. We cannot
generalize in any meaningful way the categories of people or institutions who will be favored or
disfavored in the absence of an equality norm. Many of us are debtors in one context, for
instance, and creditors in another.
The boundaries are unstable in another way as well. A creditor can exit or avoid the class
of general creditors by requiring that the debtor provide collateral for the obligation or by
obtaining priority in another way, such as contracting with a subsidiary with a clean balance
sheet.238 So long as the creditor does not obtain priority under the cloak of darkness, there is
nothing wrong with contracting for special treatment. Indeed, numerous courts and
commentators have pointed out that insisting on equality would be deeply unfair under these
circumstances. As Judge Friendly once wrote: “Equality among creditors who have lawfully
bargained for different treatment is not equity but its opposite.”239 Deviations from equality
simply are not inherently problematic in the same way as they are in other contexts.
Equality’s second function—allocating the burden of proof—is even more unhelpful in
bankruptcy. With an issue like employment or voting discrimination, equality language may
strengthen the cause of the powerless by “requir[ing] the dominant group to live by its own
rules.”240 In bankruptcy, the lines are far less clear, as we have seen. Historically, the principal
advocates of equality were often strong, out-of-state creditors, not the weak and vulnerable.
More recently, bondholders have bemoaned departures that favored pension beneficiaries. Like
the out-of-state creditors of the nineteenth century, today’s bondholders are strong creditors, not
weak ones. Equality language provides little of the prophylactic effect its advocates extol in
other contexts.241
Not only is the presumption misplaced, protecting creditors who do not seem to need
extra help. It also can have pernicious consequences. The starkest examples are preference law
and executory contracts.242 Equality language seems to have played a central role in justifying
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the current preference rules, for instance, with their sweeping invalidation of prebankruptcy
payments. But the current rules are costly, ineffective, and difficult to defend. Removing the
equality presumption might make it easier to adopt a more sensible approach to policing
problematic prebankruptcy behavior.
Finally, equality rhetoric no longer provides expressive benefits in bankruptcy. Two
centuries ago, equality language may have had real rhetorical value. Although equality’s dictates
seem to have been widely ignored in practice, appeals to equality called debtors and creditors to
transparency and evenhandedness. Today, these concerns can addressed more directly,
especially outside the individual and small business context where the equality norm first
emerged. As a result equality has much less resonance in bankruptcy than elsewhere.243 It does
not have the same rhetorical power, and other principles are adequate to counteract potential
abuses.
A consideration of equality’s special virtues in other contexts does not rehabilitate it in
bankruptcy. To the contrary, it underscores the emptiness of bankruptcy’s equality norm.

Conclusion
The equality of creditors norm dates back to bankruptcy’s earliest days in America. It
emerged most fully as a justification for retrieving pre-bankruptcy transfers as preferences, and
as an admonition about distributions in individual and small business bankruptcy cases, but in
the twentieth century it spread throughout bankruptcy law more generally. It is often viewed as
the central principle of bankruptcy.
A century ago, the equality norm served as a plausible (though much debated) proxy for
concerns about discriminatory treatment of different groups of creditors. The equality norm no
longer plays anything like this role. In each of the contexts in which it figures most prominently,
the real normative issues are preventing self-dealing or secret liens, or addressing other concerns,
not equality. If the rhetoric of equality served other purposes in bankruptcy, such as “telling us
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that different treatment of people does matter,” the equality of creditors language might still play
a valuable role, despite the distortions it produces. But it doesn’t. In bankruptcy, the equality
norm has become a costly distraction. Bankruptcy judges, professionals, and scholars would do
well to foreswear the language of equality, and direct their attention to the principles that still
matter.
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